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BORDER  VIOLENCE 


WEDNESDAY,  SEPTEMBER  29,  1993 

House  of  Representatives, 
Subcommittee  on  International  Law, 

Immigration,  and  Refugees, 
Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice  at  9:36  a.m.,  in  room 
2237,  Raybum  House  Office  Building,  Hon.  Romano  L.  Mazzoli 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Romano  L.  MazzoH,  Greorge  E. 
Sangmeister,  Jerrold  Nadler,  Xavier  Becerra,  Bill  McCoUum, 
Lamar  S.  Smith,  Elton  Gallegly,  and  Charles  T.  Canady. 

Also  present:  Eugene  Pugliese,  counsel;  Katherine  Urban,  re- 
search assistant;  Judy  Knott,  secretary;  and  Peter  Levinson,  minor- 
ity counsel. 

Mr.  Mazzoli.  The  subcommittee  will  come  to  order, 

Mr.  Smith.  Mr.  Chairman,  I  move  that,  pursuant  to  rule  5  of  the 
committee  rules  of  procedure,  the  subcommittee  allow  this  hearing 
to  be  covered  in  whole  or  in  part  by  television  broadcast,  radio 
broadcast,  and  still  photography. 

Mr.  Mazzoli.  Without  objection,  the  motion  is  agreed  to.  I  thank 
my  friend  from  Texas. 

OPENING  STATEMENT  OF  CHAIRMAN  MAZZOLI 

I  have  a  short  opening  statement  and  will  yield  to  any  of  my  col- 
leagues. I  think  by  that  time  our  friend  from  California,  whose  bill 
is  up  today,  will  be  here  with  us  for  his  statement. 

Today  we  have  a  hearing  on  H.R.  2119,  which  would  seek  to  es- 
tablish an  independent  review  commission  to  investigate  com- 
plaints of  civil  rights  abuses.  That  bill,  H.R.  2119,  was  introduced 
by  our  friend,  Xavier  Becerra  of  California.  In  addition,  we  will  also 
hear  testimony  on  a  broader  range  of  activities  in  the  Immigration 
Service  and  in  the  Border  Patrol. 

I  don't  think  any  one  of  us  is  comfortable  with  the  idea  of  vio- 
lence at  the  border,  nor  do  we  condone  any  activities  of  so-called 
rogue  agents.  On  the  other  hand,  it  has  been  my  experience — and 
I  have  had  the  honor  of  working  with  this  subcommittee  for  well 
over  10  years — that  the  work  done  by  the  men  and  women  of  the 
Border  Patrol  and  of  the  Immigration  Service  and  of  the  Customs 
Service  generally  has  been  in  the  highest  traditions  of  public  serv- 
ice, handling  very  dangerous,  delicate  and  difficult  assignments 
with  professionalism,  courage,  and  efficiency. 

(1) 


The  individual  who  goes  beyond  the  norm  and  who  exceeds  the 
guidehne  is  the  individual  whom  the  agencies  and  departments 
themselves  have  established  guidelines  to  target,  and  to  eventually 
eliminate  from  the  service,  if  their  conduct  is  that  reprehensible. 

So  there  are  on  the  books  both  of  the  Customs  Service  and  of  the 
Immigration  Service  and  Border  Patrol  established  programs  and 
procedures  and  policies  which  guide  the  sanctioning  and,  to  some 
extent,  punishment,  and  eventually  expulsion,  and  perhaps  even 
imprisonment  of  people  who  have  gone  beyond  those  norms. 

The  gentleman  from  California's  bill,  which  is  an  interesting  bill 
certainly  and  one  which  responds  to  some  of  the  problems  which 
all  of  us  see  in  the  newspapers,  is  one  which  I  think  has  to  be 
gauged  not  just  in  itself  but  against  the  backdrop  of  agencies  of 
government  which  already  have  procedures.  I  think  the  situation 
is,  at  least  in  my  mind,  that  if  the  procedures  are  working  or  will 
work  once  fully  implemented,  and  if  these  agents  who  go  beyond 
the  standards  are  identified  and  acted  against  and  expelled  and 
imprisoned  in  those  instances  where  their  conduct  is  criminal  be- 
havior, then  there  may  not  be  a  need  for  this  bill. 

So,  with  that,  I  am  looking  forward  to  the  hearing  because  it  will 
present  not  just  information  on  H.R.  2119  but  on  a  broader  range 
of  issues  which  this  subcommittee  will  wrestle  with  in  the  weeks 
and  months  ahead. 

The  gentleman  from  Florida. 

Mr.  McCOLLUM.  Thank  you  very  much,  Mr.  Chairman. 

I  am  looking  forward,  as  you  are,  to  welcoming  our  witnesses 
today  to  this  hearing  about  H.R.  2119 — and  the  general  oversight 
we  are  going  to  have  on  the  Border  Patrol.  Those  of  us  who  serve 
on  this  subcommittee  are  acutely  aware  of  the  many  difficulties  an 
understaffed  Border  Patrol  faces  in  trying  to  deal  every  day  with 
surreptitious  entries  across  our  southern  border. 

A  number  of  my  colleagues  and  I  want  to  provide  the  Border  Pa- 
trol with  the  personnel  and  equipment  needed  to  apprehend  a 
much  higher  percentage  of  the  undocumented  aliens  who  flaunt  our 
immigration  laws.  The  expenses  associated  with  greater  law  en- 
forcement efforts  at  the  border  are  far  less  than  the  costs  of  find- 
ing, apprehending,  and  deporting  undocumented  aliens  who  reach 
the  interior  of  the  United  States,  and  far  less  than  the  cost  to  those 
who  are  being  deprived — in  the  economic  sector  of  our  country — of 
their  livelihoods  because  we  have  a  large  number  of  undocumented 
aliens  here. 

A  strengthened  Border  Patrol  is  not  the  only  answer  to  the  un- 
documented alien  problem,  but  it  is  an  indispensable  ingredient  of 
any  serious  attempt  to  achieve  compliance  with  our  immigration 
law. 

Border  Patrol  agents  face  major  dangers  every  day  as  they 
confront  the  smugglers  who  traffic  in  human  beings  and  in  illicit 
drugs.  The  Border  Patrol's  primary  role  in  drug  interdiction  be- 
tween ports  of  entry  carries  with  it  substantial  personal  risk.  The 
use  of  necessary  force  is  an  unavoidable  aspect  of  a  Border  Patrol 
agent's  job.  Abuses  of  Border  Patrol  authority  can  never  be  con- 
doned, but  in  fairness  to  a  dedicated  force  that  generally  functions 
at  a  high  level  of  professionalism,  incidents  of  misconduct  must  be 


seen  in  perspective.  Misconduct  is  the  exception  rather  than  the 
rule. 

We  need  to  investigate  and  respond  to  allegations  of  abuse  with- 
out preventing  the  Border  Patrol  from  carrying  out  its  essential 
functions.  The  most  important  tools  for  preventing  abuses  are  the 
screening  that  accompanies  recruitment,  the  education  and  train- 
ing of  agents,  and  the  development  of  appropriate  policies  relating 
to  the  use  of  force. 

This  hearing  affords  us  an  opportunity  to  learn  about  INS's  ef- 
forts in  that  regard,  and,  to  that  end  and  to  the  end  of  general 
oversight  of  the  Border  Patrol,  I  look  forward  to  the  hearing.  Again, 
thank  you,  Mr.  Chairman,  for  the  opportunity  to  comment  on  it. 

Mr.  Mazzoli.  I  thank  the  gentleman  from  Florida. 

The  gentleman  from  Illinois. 

Mr.  Sangmeister.  I  have  no  opening  statement  as  such,  but  I 
think  from  the  remarks  of  both  the  chairman  and  the  ranking 
member  that  apparently  there  is  a  serious  situation  out  here,  and 
I  think  we  need  to  hear  from  INS  and  everyone  else. 

You  have  got  good  panels  here,  so  we  ought  to  be  able  to  get  to 
the  bottom  of  this,  and  I  think  the  bottom  line  is  to  try  to  avoid, 
obviously,  any  further  legislation  in  this  area  creating  any  more 
commissions  than  we  have  to  if  we  possibly  can.  So  we  need  to 
know  what  the  facts  are. 

Mr.  Mazzoli.  Thank  you  very  much. 

The  gentleman  from  Texas. 

Mr.  Smith.  Mr.  Chairman,  thank  you.  I  certainly  associate  my- 
self with  your  remarks  and  also  with  the  remarks  of  the  ranking 
Republican,  Mr.  McCollum. 

There  is  no  one,  I  hope,  anywhere  in  Congress  or  anywhere  in 
America  that  would  condone  the  abuse  or  violation  of  any  individ- 
ual's civil  rights,  whether  it  occurs  when  a  person  crosses  the  bor- 
der or  at  any  other  particular  time.  What  I  hope,  though,  will  come 
from  this  hearing  is  that  we  are  able  to  put  in  perspective  those 
violations  that  have  been  documented,  if  such  have  occurred. 

And  when  I  say  put  it  in  perspective,  I  want  to  point  out  what 
you  did,  Mr.  Chairman — and  that  is  the  huge  percentage  of  Border 
Patrol  agents  in  any  capacity  serve  with  distinction.  They  serve 
with  courage.  They  have  a  tough  job  and  they  are  constantly  in 
danger.  A  side  that  we  seldom  hear  about — and  I  hope  we  will  hear 
about  today  from  some  individual  who  is  going  to  testify — is  that 
at  the  same  time  we  consider  the  civil  rights  violations  that  may 
or  may  not  have  occurred,  we  ought  to  be  talking  about  the  civil 
rights  violations  that  might  occur  to  the  Border  Patrol  agents 
themselves.  They  are  threatened;  they  are  injured;  some  are  killed; 
and  it  works  both  ways.  I  think  we  need  to  be  just  as  concerned 
about  the  law  enforcement  officials  as  we  are  about  the  individuals 
who  are  trying  to  come  into  this  country  illegally. 

In  another  way,  I  also  think  we  need  to  keep  what  we  are  hear- 
ing in  perspective.  I  know  that  Mexico  itself,  which  has  every  rea- 
son to  want  to  file  a  protest  with  the  United  States  about  any 
abuse  or  any  violation  of  any  civil  right  of  a  Mexican  national,  has 
filed  24  protests  over  a  9-year  period  of  time  from  1982  to  1990. 


Let  me  put  that  in  context.  That  is  24  protests  filed  by  Mexico 
when  there  were  approximately  10  million  apprehensions  by  the 
Border  Patrol  agents. 

Nov/  I  don't  excuse  any  of  the  24,  assuming  that  those  were  civil 
rights  violations,  but  I  think  we  need  to  put  it  in  perspective  that 
the  Border  Patrol,  99.999  percent  of  the  time,  does  do  its  job  and 
does  it  well. 

There  is  one  other  thing  I  would  like  to  have  us  keep  in  perspec- 
tive as  we  go  along,  Mr.  Chairman.  I  notice  in  the  memo  that  I 
have  from  a  counsel  that  the  first  example  given  of  a  "recent  inci- 
dent" is  &  report  of  Border  Patrol  agents  pursuing  a  vehicle  that 
contained  about  11  undocumented  aliens. 

When  the  Border  Patrol  vehicle's  lights  failed  and  radio  failed, 
they  stopped  the  chase  and  pulled  off.  The  speeding  vehicle  that 
was  being  operated  by  the  illegal  aliens  continued  on,  eventually 
ran  through  an  intersection,  killed  three  individuals  in  another  car, 
and  killed  two  innocent  pedestrians  who  happened  to  be  high 
school  students.  Individuals  cite  that  as  an  abuse  of  the  civil  rights 
of  the  illegal  aliens,  or  at  least  that  is  an  incident  about  which  the 
Border'  Patrol  agents  were  cited. 

To  me,  that  is  turning  the  world  upside  down.  We  have  an  inci- 
dent here  where  people  who  are  trying  to  enforce  the  law  of  the 
United  States,  the  Border  Patrol  agents,  suddenly  become  the 
criminals — and  the  individuals  who  are  in  this  country  illegally, 
who  should  be  and  probably  were  found  guilty  of  manslaughter,  are 
suddenly  the  victims  of  injustice.  That  is  clearly,  I  hope,  not  some- 
thing that  we  are  going  to  condone  in  testimony  that  we  hear 
today. 

So,  Mr.  Chairman,  my  plea  to  you  and  my  colleagues  and  those 
who  are  testifying  is,  first,  to  keep  this  in  perspective,  and,  second 
of  all,  to  remember  that  we  are  trying  to  enforce  the  laws  of  the 
United  States,  and  Border  Patrol  agents  are  trying  to  do  their  job, 
and  they  do  do  it  well  in  the  vast  majority  of  cases. 

Thank  you  Mr.  Chairman. 

Mr.  Mazzoli.  I  thank  the  gentleman,  and  I  certainly  agree  with 
that. 

I  was  struck  too  by  testimony  which  will  be  given  this  morning 
by  the  Customs  Service  explaining  that  there  were  something  like 
18  investigations  of  alleged  assault  by  Customs  employees  against 
civilian  populations  over  a  period  of  time  measured  from  June 
1992.  During  that  same  period  of  time  there  were  like  5  million 
passengers  processed,  and  at  the  same  time,  interestingly  enough, 
there  were  88  investigations  of  assaults  by  civilians  against  Cus- 
toms people.  So  actually  in  that  same  time  period  there  were  more 
actions  directed  against  Customs  than  were  alleged  to  be  commit- 
ted by  Customs  agents. 

We  welcome  our  friend  from  California  whose  bill  this  is,  and  the 
gentleman  is  recognized  for  his  statement. 

Mr.  Becerra.  Thank  you  Mr.  Chairman. 

I  would  first  like  to  again  thank  the  chairman  for  all  his  work 
and  efforts  on  behalf  of  those  of  us  who  are  very  interested  in  the 
issue  of  immigration.  Let  me  also  thank  Kitty  Urban  from  your 
staff  as  well  for  doing  such  a  tremendous  job  working  with  Valerie 


Small  Navarro,  who  has  done  a  tremendous  job  in  my  office  trying 
to  bring  some  of  these  issues  to  the  fore. 

Mr.  Mazzoli.  Thank  you. 

Mr.  Becerra.  I  would  like  to  just  focus  on  a  few  things,  obvi- 
ously. Since  this  is  a  bill  that  I  have  before  the  subcommittee  deal- 
ing with  the  INS  and  creating  an  independent  review  commission, 
I  would  just  like  to  make  a  few  quick  remarks. 

First,  I  don't  think  there  is  anyone  on  this  committee  who  does 
not  agree  that  the  job  of  the  INS  officers,  whether  they  are  out  in 
the  field  as  Border  Patrol  agents  or  within  the  offices,  is  very 
tough.  They  are  dealing  with  a  lack  of  resources,  they  are  dealing 
with  people  who  oftentimes  cannot  communicate  with  them  in  Eng- 
lish, and  it  is  a  very  difficult  job  under  the  circumstances. 

I  think  there  is  agreement  overall  that  there  is  a  need  for  more 
resources,  more  personnel,  more  equipment,  better  technology,  but 
I  also  believe  that  there  is  a  need  to  take  a  closer  look  at  the  agen- 
cy and  see  how  it  has  performed  within  its  own  confines. 

If  we  take  a  look  at  some  of  the  reports  that  have  been  done  in 
the  past,  stemming  back  as  lar  back  as  1980  when  we  had  some 
documented  reports  about  abuse  within  the  INS,  we  see  that  often- 
times there  are  a  few  agents,  rogue  agents,  the  few  bad  apples, 
that  tarnish  the  image  of  the  entire  force.  I  really  believe  that  we 
must  take  care  of  these  particular  individuals,  because  otherwise 
we  give  everyone  within  the  agency  a  bad  name,  and  I  think  that 
would  be  the  worst  of  shames  given  that  these  people  perform 
under,  as  I  said,  arduous  circumstances. 

The  independent  commission  is  not  a  new  idea,  it  is  not  a  novel 
idea.  Over  60  percent  of  the  police  force,  law  enforcement  agencies, 
within  our  big  cities  have  independent  review  commissions.  This  is 
something  that  people  have  seen  as  a  way  do  try  to  curtail  any 
abuse  that  might  occur.  It  is  better  than  having  police  police  them- 
selves, just  as  it  would  be  better,  I  think,  to  have  someone  other 
than  lawyers  policing  lawyers  or  doctors  policing  doctors. 

One  of  the  things  we  are  trying  to  do  is  also  get  across  the  mes- 
sage that  if  we  are  going  to  put  more  money  into  personnel  within 
INS,  we  also  have  to  try  to  do  the  best  job  we  can  to  recruit  and 
train  very  qualified  people. 

As  I  understand  it  right  now — and  some  of  the  folk^  from  INS 
could  correct  me  if  I  am  wrong — all  you  need  to  be  able  to  apply 
for  a  job  with  the  INS  is  a  driver's  license.  If  we  were  talking  about 
someone  within  the  FBI,  there  are  much  higher  requirements. 

I  really  believe  that  we  have  to  professionalize  the  force  and 
make  sure  we  are  getting  individuals  who  are  very  qualified.  It  is 
not  necessary  to  have  perhaps  a  college  degree,  but  let's  do  some- 
thing more  to  make  sure  that  the  people  we  are  bringing  in  really 
will  serve  the  interests  of  the  people  of  the  Nation. 

We  have  heard  references  to  the  American  Friends  Services  Com- 
mittee. I  don't  think  there  is  any  doubt  that  is  American  Friends 
Services  Committee  does  a  decent  job,  in  fact  a  very  thorough  job, 
of  trying  to  investigate  cases  of  abuse  not  just  nationwide  but 
worldwide. 

Americas  Watch  as  well  has  done  some  great  work  on  this,  and 
they  have  documented  over  1,000  incidents  of  abuse  in  immigration 
law  enforcement  agencies  over  the  last  3  years.   These  include 
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verbal  and  psychological  abuse,  illegal  or  inappropriate  searches 
and  seizures,  denial  of  due  process,  and  destruction  of  property.  Al- 
most half  of  the  incidents  involved  undocumented  immigrants  and 
almost  48  percent  were  U.S.  citizens  and  others  with  a  lawful  right 
to  be  in  the  United  States. 

So  clearly  we  are  not  just  talking  about  an  abuse  of  individuals 
who  don't  have  rights  under  the  Constitution,  full-fledged  rights 
under  the  Constitution. 

As  I  said,  a  lot  of  this  can  be  taken  care  of  with  good  recruitment 
and  excellent  training  and  providing  good  leadership  within  the 
agency,  and  I  really  believe  that  by  providing  the  independent  com- 
mission we  go  a  long  ways  toward  providing  that. 

The  bill  that  I  have — and  let  me  summarize  the  bill  that  I  have 
very  quickly— provides  an  independent  commission  that  would  re- 
view any  cases  of  abuse.  It  would  not  be  housed  within  the  INS, 
per  se,  it  would  be  staffed  by  people  who  come  from  outside  the 
INS,  and  it  would  provide  a  very  independent  perspective.  We  have 
a  preliminary  cost  estimate  from  the  Congressional  Budget  Office 
of  about  $5  to  $10  million  and  $5  million  would  take  care  of  15  em- 
ployees in  each  of  three  offices,  and  $10  million  would  be  for  30  em- 
ployees in  each  of  those  offices. 

I  really  believe  that  that  would  be  a  small  price  to  pay  for  profes- 
sionalizing and  instilling  confidence  within  the  INS  and  within  the 
community  of  the  United  States. 

When  you  take  a  look  at  what  we  find  within  immigration  and 
just  the  difficult  task  of  ti:ying  to  apprehend  people  who  are  here 
without  documentation,  we  really  must  do  a  good  job  not  only  of 
apprehending  but  making  sure  that  the  INS  has  the  confidence  of 
the  people  of  the  United  States  and  the  immigrants  who  are  here 
lawfully  as  well,  to  make  sure  that  not  only  do  we  find  enforcement 
occurring  within  INS  but  also  servicing  of  those  who  are  here  with 
lawful  documents  to  be  here  as  permanent  residents. 

So,  Mr.  Chairman,  I  thank  you  and  the  committee  for  taking  the 
time  to  consider  this  proposal.  I  thank  the  panels  that  will  be  here 
to  testify  today,  and  I  hope  we  are  able  to  elicit  some  good  informa- 
tion to  guide  us  better  on  whether  or  not  we  should  proceed  with 
legislation  to  create  an  independent  review  commission. 

Mr.  Mazzoli.  I  thank  the  gentlemsui  from  California  who  has 
been  a  very  outstanding  member  of  our  subcommittee  in  the  short 
time  he  has  served  on  it. 

Another  outstanding  member,  the  gentleman  from  Florida,  Mr. 
Canady. 

Mr.  Canady.  Mr.  Chairman,  I  have  no  statement. 

Mr.  Mazzoli.  I  thank  the  gentleman. 

[The  bill,  H.R.  2119,  follows:! 
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H.R.2119 

To  establish  an  Immigration  Enforcement  Review  Commission. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

May  13,  1993 
Mr.  Becerra  (for  himself,  Mr.  Conyers,  Mr.  Edwards  of  California,  Mr. 
Gutierrez,  Mr.  Pastor,  Mr.  Serrano,  and  Mr.  Torres)  introduced 
the  following  bill;  which  was  referred  to  the  Committee  on  the  Judiciarj' 


A  BILL 

To  establish  an  Immigration  Enforcement  Review 

Commission. 

1  Be  it  enacted  by  tJie  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Immigration  Enforce- 

5  ment  Review  Commission  Act". 

6  SEC.  2.  CREATION  OF  IMMIGRATION  ENFORCEMENT  RE- 

7  VIEW  COMMISSION. 

8  There  is  estabHshed  the  Immigration  Enforcement 

9  Review  Commission  (hereinafter  referred  to  as  the  "Re- 
10   view  Commission").  The  Review  Commission  shall  be  com- 
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1  prised  of  a  Board  of  Commissioners,  an  Investigations  Of- 

2  fiee,  and  a  Community  Outreach  Office.  In  the  execution 

3  of  its  duties,  the  Review  Commission  shall  comply  with 

4  the  requirements  established  in  this  Act.  The  Immigration 

5  and  Naturalization  Service  and  the  Customs  Service  (here- 

6  inafter  referred  to  as  "the  Services")  shall  cooperate  fully 

7  with  the  Review  Commission  and  its  employees  in  carrying 

8  out  the  duties  of  the  Review  Commission  under  this  Act, 

9  and  shall  provide  to  the  Commission  such  records  as  the 

10  Commission  considers  appropriate. 

1 1  SEC.  3.  DUTIES  OF  REVIEW  COMMISSION. 

12  The  Review  Commission  shall  be  responsible  for  in- 

13  vestigating  complaints  of  civil  rights  abuses  against  the 

14  Services,  employees  of  the  Services,  their  divisions,  or  any 

15  facilities  where  detainees  are   held  in   Service  custody. 

16  Based  upon  its  findings,  the  Review  Commission  shall 

17  make  recommendations  to  the  Services  to  discipline  Serv- 

18  ice  employees  responsible  for  committing  abuses.  The  Re- 

19  view  Commission  shall  also  make  policy  recommendations 

20  to  the  Services  as  appropriate. 

21  SEC.  4.  REVIEW  COMMISSION. 

22  (a)    Composition   op   the   Board   of   Commis- 

23  SIONERS. — The  Board  of  Commissioners  (hereinafter  re- 

24  ferred  to  as  the  "Board")  shall  be  composed  of  7  members 

25  who  shall  be  appointed  by  the  President  by  and  with  the 
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1  advice  and  consent  of  the  Senate.  The  President  shall  des- 

2  ignate  one  member  to  serve  as  Director  of  the  Board  of 

3  Commissioners.  Not  more  than  4  members  may  be  of  the 

4  same  political  party.  The  members  of  the  Board  shall  be 

5  full-time  employees. 

6  (b)  Appointments  and  Terms  of  Office. — 

7  (1)  Except  as  provided  in  paragraph  (2),  the 

8  term  of  each  Commissioner  shall  be  6  years. 

9  (2)  Of  the  members  first  appointed,  4  shall  be 

10  appointed  to  terms  of  3  years.   Not  more  than  2 

11  members  appointed  under  this  paragraph  may  be  of 

12  the  same  political  party. 

13  (3)  A  member  appointed  to  fill  a  vacancy  occur- 

14  ring  before  the  expiration  of  the  term  for  which  that 

15  member's  predecessor  was  appointed  shall  be  ap- 

16  pointed  only  for  the  remainder  of  that  term. 

17  (4)  No  person  shall  serve  as  a  member  of  the 

18  Board  for  more  than  2  terms. 

19  (c)   Compensation. — Each  member  of  the  Board 

20  shall  receive  compensation  at  the  annual  rate  of  basic  pay 

21  in  effect  for  level  V  of  the  Executive  Schedule. 

22  (d)  Eligibility. — ^A  member  of  the  Board  may  not 

23  have  been  employed  by  the  Services  within  the  period  be- 

24  ginning  5  years  before  appointment,  or  employed  by  any 
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1  law  enforcement  agency  within  the  period  beginning  1  year 

2  before  appointment. 

3  SEC.  5.  ADMINISTRATIVE  PROVISIONS. 

4  (a)  Investigations  Office. — The  Review  Commis- 

5  sion   shall   employ  such  investigative  personnel   as  the 

6  Board  considers  advisable,  in  accordance  with  the  civil 

7  service   and   classification   laws.    Investigators   shall   be 

8  charged  with  the  responsibility  of  investigating  all  com- 

9  plaints  brought  to  the  Review  Commission's  attention. 

10  (b)  Community  Outreach  Office. — The  Board 

1 1  shall  appoint  a  Director  of  Community  Outreach.  The  Di- 

12  rector  of  Community  Outreach  shall  establish  local  com- 

13  munity  task  forces  to  improve  the  working  relationship  be- 

14  tween  the  Services  and  local  community  groups  and  orga- 

15  nizations. 

16  (c)  Review  Commission  Facilities. — The  Review 

17  Commission  shall  establish  a  headquarters  and  3  regional 

18  offices.  The  Review  Commission  may  not  maintain  offices 

19  in  a  facility  under  the  control  or  operation  of  the  Services, 

20  or  any  facility  in  which  either  of  the  Sei-vices  occupies 

21  space. 

22  (d)  Personnel  Limitation. — ^An  employee  of  the 

23  Review  Commission  may  not  have  been  employed  by  the 

24  Services  within  the  period  beginning  5  years  before  ap- 
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1  pointment  or  employed  by  any  law  enforcement  agency 

2  within  the  period  beginning  1  year  before  appointment. 

3  (e)  Regulations. — The  Review  Commission  is  au- 

4  thorized  to  promulgate  such  rules  and  regulations  as  may 

5  be  necessary  to  carry  out  this  Act  including  procedures 

6  for  the  filing,  investigation,  and  resolution  of  complaints. 

7  SEC.  6.  OPERATIONS  OF  REVIEW  COMMISSION. 

8  (a)  Complaint  Forms. — 

9  (1)  Complaint  forms  shall  be  made  available  at 

10  all  Service  facilities  and  shall  be  available  upon  re- 

11  quest  fi-om  the  Review  Commission. 

12  (2)  The  complaint  forms  shall  be  written  in  lan- 

13  guages  reflecting  the  languages  of  the  immigrant 

14  population. 

15  (b)  Filing  op  Complaints. — 

16  (1)  Complaints  may  be  filed  in  person,  by  mail, 

17  by  telephone,  by  facsimile,  or  by  any  other  reason- 

18  able  means.  Complaints  may  be  filed  by  any  person, 

19  including  anonymously,  and  may  be  filed  on  behalf 

20  of  third  parties.  Complaints  need  not  be  filed  on  the 

21  official  complaint  forms. 

22  (2)  The  Review  Commission  shall  establish  and 

23  operate  a  multilingual,  24-hour,  toll-free  hotline  to 

24  receive  complaints. 
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1  (3)  Whenever  possible,  upon  receipt  of  a  com- 

2  plaint,  the  Review  Commission  shall  provide  to  the 

3  complainant  information  which  describes  the  review 

4  procedures  of  the  Review  Commission.  Such  infor- 

5  mation  shall  be  available  in  languages  reflecting  the 

6  languages  of  the  immigrant  population. 

7  (c)  Public  Outreach. — 

8  (1)  The  Review  Commission  shall  educate  mem- 

9  bers  of  the  public  about  its  functions  and  shall  re- 

10  ceive  and  actively  seek  out  suggestions  from  the  pub- 

11  lie  to  improve  the  functioning  of. the  Review  Com- 

12  mission. 

13  (2)  The  Review  Commission  shall  develop  out- 

14  reach  materials,  which  shall  include,  a  description  of 

15  the  Review  Commission,  its  duties,  and  complaint 

16  procedures.  Such  materials  shall  be  made  available 

17  to  the  public  in  languages  reflecting  the  languages 

18  of  the  immigrant  population. 

19  (3)  The  Review  Commission  shall  oversee  the 

20  display  and  dissemination  of  outreach  materials  at 

21  all  Service  facilities. 

22  (d)  Service  Employees'  Duty  To  Inform  Com- 

23  MISSION. — 

24  (1)  When  a  complaint  of  agent  misconduct  is 

25  brought  to  the  attention  of  any  Service  employee, 

•HR  2119  IH 


13 


7 

1  the  employee  shall  promptly  inform  the  complainant 

2  of  proper  procedures  for  filing  a  complaint. 

3  (2)  A  Service  employee  who  witnesses  or  other- 

4  wise  obtains  actual  knowledge  of  the  use  of  force, 

5  that  is  unreasonable  in  light  of  the  facts  and  cir- 

6  cumstances  and  involves  another  Service  employee, 

7  shall  report  such  incident  to  the  Review  Commission 

8  within  24  hours  of  the  acquisition  of  knowledge  of 

9  such  incident. 

10  (3)   The  Review  Commission  may  promulgate 

11  regulations  requiring  Service  employees  to  report  to 

12  the  Commission  other  violations  of  the  Services'  op- 

13  crating  procedures. 

14  (e)   Investigation  of  Complaints. — Each  com- 

15  plaint  shall  be  investigated  by  an  investigator  who  shall 

16  complete  and  submit  a  written  report  to  the  Board  of 

17  Commissioners  within  60  days  of  the  assignment,  unless 

18  the  Board  authorizes  an  extension.  The  Services  shall 

19  grant  investigators  access  to  information,  documents,  or 

20  other  items  relevant  to  the  matter  under  investigation. 

21  The  Board  may  issue  subpoenas.  Service  employees  shall 

22  cooperate  fully  with  Review  Commission  investigations, 

23  subject  to  the  protections  afforded  by  the  Constitution. 

24  Service  employees  shall  be  advised  of  their  constitutional 

25  rights  and  the  procedural  rights  afforded  under  this  Act. 
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1  (f)  Disposition  of  Complaints. — 

2  (1)  When  the  Board  receives  a  written  report 

3  on  a  complaint  from  an  investigator,  the  Board  shall 

4  designate  a  panel  of  3  of  its  members  (hereinafter 

5  referred  to  as  the  "Panel")  to  review  the  report. 

6  (2)  The  Panel  shall  conduct  hearings  on  the 

7  complaint  if — 

8  (^)  the  alleged  abuse  is  of  a  serious  na- 

9  ture,  as  defined  by  the  regulations  prescribed 

10  under  authority  of  this  Act;  or 

11  (B)  the  Panel,  by  majority  vote,  decides  to 

12  hold  a  hearing. 

13  (3)  The  Panel  shall  issue  a  written  finding  on 

14  the  complajnt  based  on  the  report  alone  or  on  the 

15  report  and /a  hearing,  if  one  is  held. 

16  (4)  The  Panel  shall  forward  its  finding  to  both 

f 

17  the  complainant  and  the  Service  employee.  The  com- 

18  plainant   and   the   Service   employee   shall  have   30 

19  days  in  which  to  review  the  Panel's  official  finding. 

20  During  the  30-day  period,  either  the  complainant  or 

21  the  Service  employee  may  take  one  of  the  folloA\ing 

22  actions: 

23  (A)  If  no  hearing  was  held,  request  that 

24  the  Panel  conduct  a  hearing.  A  hearing  shall  be 
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1  held  if  one  member  of  the  Panel  votes  to  hold 

2  a  hearing. 

3  (B)  Regardless  of  whether  a  hearing  was 

4  held,  request  an  en  banc  review  of  the  Panel's 

5  decision.  An  en  banc  review  will  be  granted  if 

6  a  majority  of  the  Board  votes  to  conduct  such 

7  review, 

8  (5)  If  neither  party  makes  a  request  pursuant 

9  to  subparagraphs  (A)  or  (B)  of  paragraph  (4),  or  if 

10  such  a  request  is  denied,  then  the  Board,  promptly, 

1 1  shall  report  its  finding  to  the  appropriate  Service. 

12  (6)  All  findings  made  by  the  Board  of  Commis- 

13  sioners  sitting  en  banc  shall  be  reported  directly  to 

14  the  appropriate  Service  with  copies  to  the  complain- 

15  ant  and  the  Service  employee. 

16  (g)  Hearings. — 

17  (1)  Both  the  complainant  and  the  subject  Serv- 

18  ice  employee  shall  have  the  right  to  be  represented 

19  by  counsel  or  other  representative  at  Board  hear- 

20  ings,  to  present  witnesses,  and  to  cross-examine  wit- 

21  nesses. 

22  (2)  Any  finding  of  a  violation  on  the  part  of  a 

23  Service  employee  by  the  Board  must  be  established 

24  by  a  preponderance  of  the  evidence. 
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1  (3)(A)  Except  as  provided  in  subparagraph  (B), 

2  hearings  shall  be  open  to  the  public  and  transcripts 

3  of  hearings  shall  be  availably,  to  the  public. 

4  (B)    For   good   cause   the   Board   of  Commis- 

5  sioners  may  close  to  the  public  all  or  any  part  of  a 

6  hearing  and  may  seal  all  or  any  part  of  the  tran- 

7  script  of  a  hearing, 

8  (4)  Unless  mandated  by  unusual  circumstances. 

9  a  hearing  shall  be  conducted  in  one  location  within 

10  the  United  States  that  is  generally  convenient  to  the 

1 1  complainant  and  any  potential  witnesses. 

12  (h)  Disciplinary  Recommendations. — 

13  (1)  When  a  finding  of  a  violation  may  con- 

14  stitute  a  criminal  offense,   the  Board  of  Commis- 

15  sioners  shall  inform  the  appropriate  Federal  or  State 

16  authorities  so  that  appropriate  prosecutorial  action 

17  may  be  considered.  Prosecutorial  action  shall  not  re- 

18  lieve  the  Board  of  its  duties  under  this  Act. 

19  (2)  When  a  complaint  has  been  substantiated, 

20  the    Board    shall    recommend    disciplinary    action 

21  against  the  subject  Service  employee.  The  Board's 

22  recommendations  shall  be  based  on  a  schedule  of 

23  sanctions   determined   by  the   Commission.    If  the 

24  Services  do  not  adopt  the  recommendations  of  the 

25  Board,  tfiey  shall  provide  a  written  explanation  of 
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1  the  gi'ounds  for  refusal  to  do  so  within  30  days  of 

2  the  Board's  recommendation.  The  Commission's  rec- 

3  ommendations  and  the  Service's  explanation  shall  be 

4  made  public. 

5  (3)  Nothing  in  this  Act  shall  affect  the  Services' 

6  authority  to  discipline  their  employees. 

7  (i)  Early  Warning  Program. — The  Review  Com- 

8  mission  shall  conduct  a  periodic  review  of  all  complaints 

9  in  order  to  determine  whether  particular  Service  employ- 

10  ees  have  been  the  subject  of  repeated  complaints  or  have 

11  otherwise   demonstrated   they  may  be   having  difficulty 

12  dealing  appropriately  with  members  of  the  public.  The  re- 

13  suits  of  this  review  shall  be  presented  to  the  Services.  The 

14  Review  Commission  shall  make  recommendations  to  the 

15  Services  with  respect  to  so  identified  Service  employees  in- 

16  eluding,  but  not  limited  to,  recommendations  of  training 

17  or  counseling. 

18  (j)   Records  op  Complaints  and   Statistical 

19  Summaries. — The   Review   Commission   shall   maintain 

20  records  of  complaints,  including  a  summary  of  reports 

21  made  pursuant  to  the  Early  Warning  Program  under  sub- 

22  section  (i).  The  Review  Commission  shall  compile  and  pub- 

23  lish,  at  least  annually,  a  statistical  summary  of  all  com- 

24  plaints  received  and  the  dispositions  of  such  complaints. 
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1  SEC.  7.  RETALIATION. 

2  (a)  Retaliation  Prohibited. — Retaliation  is  pro- 

3  hibited  and  shall  constitute  the  basis  for  a  complaint  to 

4  the  Commission. 

5  (b)  Definition. — For  the  purposes  of  this  Act,  the 

6  term  "retaliation"  means  any  action  or  threat  of  action 

7  against  a  person,  including  a  Service  employee,  because 

8  such  person  filed  a  complaint,  testified,  assisted,  or  par- 

9  ticipated  in  any  manner  in  an  investigation  or  hearing  re- 

10  lated  to  the  complaint  procedures  established  by  this  Act. 

1 1  SEC.  8.  limitation  ON  USE  OF  TESTIMONY. 

12  No  testimony  or  other  information  gathered  as  part 

13  of  a  complaint,  investigation,  or  hearing  under  this  Act 

14  may  be  used  in  any  proceeding  under  the  Immigration  and 

15  Nationality  Act. 

16  SEC.  9.  FUNDING. 

17  Funds  authorized  to  be  appropriated  for  the  Offices 

18  of  Inspector  General  of  the  Department  of  Justice  and  the 

19  Department  of  the  Treasury  are  authorized  to  be  available 

20  to  carry  out  this  Act. 
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Mr.  Mazzoli.  We  call  forward  our  first  panel,  which  will  consist 
of  Ms.  Chris  Sale  who  is  the  Acting  Commissioner  of  the  Immigra- 
tion and  Naturalization  Service,  who  is  accompanied  by  Mr.  John 
Chase,  who  is  the  Director  of  the  Internal  Audit  of  the  INS;  and 
Mr.  Peter  Baish,  Deputy  Assistant  Commissioner  for  the  Inspec- 
tions and  Control  Division  of  the  U.S.  Customs  Service,  who  is  ac- 
companied by  Mr.  Robert  Holler,  District  Director  of  El  Paso,  TX, 
Customs. 

Ladies  and  gentlemen,  you  are  welcome.  Your  statements  will  be 
made  a  part  of  the  record,  and  we  will  start  off  with  Ms.  Sale  and 
be  happy  to  hear  your  testimony.  To  the  extent  that  we  will  have, 
obviously,  questions  and  so  forth,  certainly  in  your  statement, 
which  I  have  had  a  chance  to  read,  I  think  it  is  important  that  you 
address  the  point  of  the  citizens  advisory  panel  which  is  getting  un- 
derway, and  also  the  current  procedures  without  maybe  going  into 
the  eiicruciating  detail  of  each  and  every  turn,  but  just,  are  they 
effective?  I  mean,  will  they,  augmented  by  this  other  thing,  actu- 
ally continue  to  do  the  job? 

Anyway,  welcome,  and,  Ms.  Sale. 

STATEMENT  OF  CHRIS  SALE,  ACTING  COMMISSIONER,  IMMI- 
GRATION AND  NATURALIZATION  SERVICE,  ACCOMPANIED 
BY  JOHN  CHASE,  DIRECTOR,  INTERNAL  AUDIT 

Ms.  Sale.  Thank  you,  Mr.  Chairman  and  members  of  the  sub- 
committee. 

As  the  chairman  has  cited,  I  have  a  lengthier  testimony  which 
we  will  insert  for  the  record,  but  I  would  like  to  cover  certain  sa- 
lient points  if  I  can. 

Clearly,  the  issue  of  concern  today,  the  ultimate  outcome,  is  mak- 
ing sure  that  INS  officers,  immigration  inspectors.  Border  Patrol 
officers,  detention  officers,  criminal  investigators,  and  any  others 
that  are  coming  into  day-to-day  contact  with  the  general  public  are 
operating  with  integrity,  professionalism,  and  impunity.  We  go  to 
great  lengths  with  the  administrative  procedures  that  are  available 
to  us,  to  ensure  that. 

INS  has  one  of  the  more  elaborate  and  extensive  training  pro- 
grams both  for  law  enforcement  purposes  and  service  delivery  pur- 
poses of  any  agency  of  a  comparable  nature.  Our  law  enforcement 
officers  enjoy  a  minimum  of  15  weeks  inservice  training  before  they 
go  to  work.  Border  Patrol  officers  are  conditionally  hired  having 
proven  that  they  have  a  driver's  license  and  a  Social  Security  card, 
Mr.  Becerra,  and  they  also  meet  a  rigorous  physical  exam,  a  rigor- 
ous qualification  review  in  terms  of  job  history,  credit  history,  and 
other  security  information.  They  meet  a  complete  investigation 
prior  to  going  into  training.  They  are  then  hired  conditional  on 
passing  an  18-week  training  course  that  covers  the  law,  ethics,  con- 
duct, professional  behavior,  physical  stamina,  and  Spanish  lan- 
guage. 

Every  immigration  officer,  be  it  a  Border  Patrol  officer,  an  in- 
spector, an  examiner,  must  pass  Spanish  language  requirements 
prior  to  being  able  to  go  on  the  job. 

With  particular  emphasis  on  the  Border  Patrol,  since  they  are, 
in  fact,  the  officers  that  are  most  at  risk  in  their  conduct  of  duties, 
we  also  hold  them  accountable  for  a  1-year  probation  period  during 
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which  they  pass  several  inservice  exams,  physical  as  well  as  super- 
visory evaluations,  prior  to  their  first  year  being  completed.  They 
understand  and  the  terms  of  their  appointments  are  that  that  is 
a  pass/fail  process,  so  that  it  is  not  just  a  question  of  an  extensive 
preliminary  review  prior  to  our  bringing  them  onboard  and  then  18 
weeks  of  residential  training,  but  then  the  full  year's  worth  of  con- 
ditional appointment  subject  to  examinations,  supervisory  apprais- 
als, and  inservice  performance. 

We  do  not  take  our  concerns  about  the  quality  of  the  officer  that 
we  put  on  the  line  lightly,  and  we  go  to  extreme  and  large  lengths 
to  do  the  best  we  can  to  see  to  it  that  they  are  as  good  as  they  can 
be  to  perform  what  is  a  very  difficult  and  arduous  task. 

We  also  provide  inservice  training,  not  as  much  as  we  would  like, 
but  we  do  provide  inservice  training,  and  we  pro'/ide  for  firearms 
and  other  technical  qualifications  on  a  very  rigorous  basis  through- 
out the  officer's  career,  some  of  those  on  quarterly  bases  during  the 
year. 

The  Border  Patrol  also,  as  well  as  district  officers,  understand 
and  appreciate  the  imperative  requirement  that  they  have,  which 
is  to  work  within  their  local  communities,  and  we  have  many  ex- 
amples, some  of  which  are  cited  in  the  testimony,  of  local  commu- 
nity action,  community  groups,  and  other  activities  in  which  both 
sectors  and  districts  reach  out  to  the  local  community  not  just  in 
law  enforcement  interagency  task  forces  and  community  policing 
efforts,  which  we  have  a  great  deal  of  today,  but  very  specifically 
with  citizens  advisory  groups  at  the  local  level,  precisely  recogniz- 
ing the  very  sincere  and  sensitive  nature  of  our  need  to  interact  at 
the  local  community  with  the  entire  community  that  is  there. 

In  El  Paso,  for  example,  the  chief  established  a  community  advi- 
sory council  that  represents  members  of  the  local  community,  not 
necessarily  officialdom  but  citizens  from  the  community  at  large 
who  are  able  to  come  guard  and  speak  to  the  chief  about  concerns 
that  the  community  has  or  bring  specific  instances  to  bear. 

In  Tucson,  a  private  group  composed  of  local  citizens,  and  in 
Phoenix,  an  immigration  subcommittee  of  the  Human  Relations 
Committee  of  the  Phoenix  City  Council  are  also  areas  where  we 
participate  with  the  local  community. 

The  Dallas  district  has  conducted  cultural  sensitivity  training  for 
all  of  its  officers.  We  have  asked  the  Community  Relations  Service 
to  provide  special  training  for  the  El  Paso  Border  Patrol  Sector  on 
Civil  Rights. 

This  year  in  San  Juan,  PR,  and  in  Honolulu,  HI,  we  gave  special 
training  to  our  inspectors  on  customer  relations,  professionalism, 
and  communication,  recognizing  that,  being  outside  the  continental 
United  States,  we  needed  to  reach  out  to  those  employees  and  en- 
sure that  they  were  still  operating  within  the  framework  of  the  im- 
migration community.  We  were  so  pleased  with  that  prototype  that 
we  will  be  taking  it  to  all  ports  of  entry  on  a  systematic  basis. 

In  San  Diego,  the  chief  has  invited  local  members  of  the  commu- 
nity to  brown-bag  and  other  musters  of  his  officers,  the  FBI  has 
come  in,  and  we  have  had  a  whole  series  of  specialized  training 
very  particularly  dealing,  first  and  foremost,  with  integrity,  ethics, 
and  civil  rights,  and  then  with  officer  safety  and  a  whole  variety 
of  issues  as  well. 
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Those  are  just  a  few  examples  of  what  we  have  attempted  to  do. 

With  regard  to  the  process,  as  distinct  from  our  commitment  to 
officer  training  and  security,  I  think  it  is  absolutely  fair  and  correct 
to  say  that  INS's  processes  and  procedures  have  been  in  need  of 
improvement. 

Two  years  ago,  the  Office  of  Internal  Audit  was  established 
under  the  reorganization  that  was  put  in  place  by  Commissioner 
McNary  and  approved  by  this  committee  with  an  intent,  first  and 
foremost,  to  give  the  Commissioner  direct  and  independent  access 
to  evaluation  of  how  programs  are  performing.  John  Chase  was 
hired,  and  he  has  got  a  team  in  place. 

In  February  of  this  year,  we  expanded  that  Office,  and  I  asked 
that  John  take  on  the  additional  responsibility  of  centralizing, 
overseeing,  and  providing  for  quality  review  of  the  investigations 
that  are  performed  on  behalf  of  INS,  as  directed  by  the  IG  or  the 
Office  of  Civil  Rights,  to  ensure  that  we  were,  in  fact,  timely,  con- 
sistent, and  thorough  in  the  conduct  of  investigations  that  are  re- 
ferred to  us. 

Let  me  back  up  a  little  bit  and  explain  what  the  departmental 
process  is,  if  I  may. 

When  the  IG  Office,  the  internal  investigator  for  the  Department 
of  Justice,  was  established,  what  was  then  the  Office  of  Profes- 
sional Responsibility  in  INS,  was  removed  in  toto  as  part  of  the 
consolidation  and  establishment  of  the  Office  of  the  Inspector  Gen- 
eral at  the  Department  of  Justice. 

Any  allegation  that  is  received  by  an  employee,  by  a  member  of 
the  general  public,  by  a  concerned  citizen,  by  any  officer  in  INS, 
under  current  regulations,  is  and  must  be  directed  to  the  Office  of 
the  Inspector  General.  Those  allegations  come  in  from  all  across 
the  country.  We  run  about  1,400  a  year  today. 

You  need  to  understand  that  that  runs  the  gamut  from,  "John 
spit  at  me,"  or,  "I  think  he  smells,"  or,  "He  is  taking  a  long  lunch 
hour,"  or,  "He  has  used  his  car  when  I  don't  have  one" — ^that  whole 
sort  of  employee  complaint  activity,  to  the  very  serious  and  obvi- 
ously important  civil  rights  concerns  that  we  concern  ourselves 
with. 

The  IG  reviews  and  considers  all  of  those  individually  on  a  case- 
by-case  basis  and  makes  two  cutoffs.  The  first  screening  is:  Is  there 
anjrthing  here  that  appears  to  be  a  civil  rights  violation?  And  if  it 
is,  the  IG,  under  directive  of  the  Attorney  General,  reports  that  to 
the  Division  of  Civil  Rights  in  the  Attorney  General's  Office  where 
specialized  investigations  and  law  enforcement  activities  occur. 
That  may  or  may  not  ultimately  engage  the  FBI  in  some  special 
review,  it  depends  on  the  case. 

If  the  IG  or  the  Office  of  Civil  Rights  decides  that  it  is  not  a  civil 
rights  issue,  then  it  goes  back  to  the  IG  who  makes  a  second  deter- 
mination, which  is  whether  or  not  his  office  will  accept  the  case  for 
investigation  and  action. 

If  the  IG  decides  not  to  accept  the  case,  then,  in  fact,  he  remands 
the  case  to  INS  for  appropriate  action.  Those  cases  fall  in  two  cat- 
egories, categories  that  the  IG  asks  us  to  perform  an  investigation 
on  and  report  to  him,  and  cases  that  the  IG  doesn't  want  to  hear 
about  any  more,  he  just  wants  us  to  take  care  of.  On  average,  bet- 
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ter  than  70  percent  of  the  cases  that  the  IG  receives  are  remanded 
to  the  INS  for  investigation. 

When  we  established  the  Office  of  Internal  Audit  and  began  to 
look  at  how  that  worked,  we  discovered  that,  absent  any  resources 
to  perform  this  work,  what  had  been  happening  was  that  those 
cases  were  received  in  the  Office  of  the  Commissioner  and  then 
transmitted  to  regional  offices  for  action,  generally  through  the  em- 
ployee relations  branch  of  the  regional  office  administrative  man- 
agement component,  who  logged  it  and  asked  a  criminal  investiga- 
tions officer  to  assign  an  investigator  to  pursue  it  if  that  was  the 
appropriate  measure. 

It  is  clear  today  that  we  had  four  sets  of  procedures  in  four  re- 
gional offices  for  the  tickling  and  foUowup  on  those  cases.  In  two 
instances,  we  were  very  timely  and  very  complete  in  our  activity. 
In  others,  that  was  not  as  much  the  case. 

In  February,  all  of  those  cases  were  centralized  to  the  Office  of 
Internal  Audit.  We  have  a  computerized  system  that  tracks  them 
and  is  beginning  to  establish  a  log  so  that  we  are  in  a  position  to 
do  analyses  on  the  nature  of  the  cases,  to  know,  by  office,  by  nature 
of  complaint,  and  by  specific  site,  whether  or  not  we  are,  in  fact, 
getting  repeat  offenses  of  a  similar  nature,  to  give  us  the  diagnostic 
tools  that  we  need  to  follow  up  on  these  not  just  in  these  specific 
instances  which  are  dealt  with  as  quickly  as  we  possibly  can  deal 
with,  but  more  generically  to  give  us  management  information  on 
whether  or  not  there  seems  to  be  a  supervisory  problem  or  some- 
thing else,  given  the  fact  that  there  may  be  several  inquiries. 

This  system  has  only  been  in  place  since  February,  and  we  are 
slowly  building  a  data  base,  but  we  can  report  to  you  that,  of  these 
700  cases  that  have  been  submitted  this  year,  over  100  have  been 
investigated  and  completed,  and  fewer  than  5  sustained  as  having 
had  any  civil  rights  activity.  Appropriate  action  in  those  instances 
is  ongoing,  and  those  individual  instances  will  be  dealt  with  under 
a  disciplinary  policy  that  is  the  Department's  policy,  as  is  individ- 
ually necessary. 

Last  year  in  our  appropriations  bill.  Congress  recommended  to 
the  Department  of  Justice  that  a  citizens  advisory  panel  be  estab- 
lished. We  have  prepared  such  a  proposal  and  transmitted  it  to  the 
Associate  Attorney  General  for  his  consideration.  It  is  now  in  a 
clearance  process  at  the  Department,  and  provides  for  14  members, 
if  I  remember  the  number  correctly,  a  representative  of  the  Com- 
munity Relations  Services  organization  in  Justice,  a  representative 
of  the  Civil  Rights  Division  in  Justice,  and  then  members — obvi- 
ously, the  Commissioner  of  INS,  and  members  representing  public 
interest  groups  and  the  communities  at  large  that  are  available. 
We  have  also  proposed  that  the  Mexican  consul  be  asked  to  partici- 
pate on  an  ad  hoc  basis,  as  distinct  from  having  a  full  voting  mem- 
bership on  the  panel,  that  is  simply  recognizing  that  the  panel 
would  be  an  instrument  of  the  U.S.  Grovernment. 

We  hope  that  that  panel  will  help  us  verify  cases  of  abuse,  sup- 
port our  goal  to  reduce  the  incidents  of  abuse  along  the  border,  re- 
inforce employee  accountability  standards,  highlight  the  Depart- 
ment's support  for  human  rights,  and  establish  a  forum  to  receive 
complaints  and  to  receive  recommendations  for  systemic  solutions. 
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Those  include,  in  my  mind,  training  culturalization  require- 
ments, specific  incidents  where  we  may  need  to  look  at  particular 
locations  that  need  assistance,  and  a  broad  variety  of  policy  agenda 
that  would  come  forward  as  a  result  of  this  participation  on  the 
part  of  the  panel. 

I  have  gone  to  some  length  in  describing  all  of  this  because  I 
think  it  is  important  to  put  in  context  both  what  is  clearly  our  sup- 
port for  the  objectives  H.R.  2119  but  also  our  sense  that  we  have 
in  place  elaborate  procedures  to  attend  to  the  very  issues  that  H.R. 
2119  attempts  to  resolve  and  to  provide  a  backdrop  for  the  reason 
that  we  believe  that  it  is  not  necessary  or  desirable  at  this  point 
to  create  a  new  bureaucracy  to  increase  the  amount  of  offices  that 
are  already  associated  with  this  process,  and  we  ask  an  oppor- 
tunity to  let  the  community  advisory  panel  that  the  AG,  strongly 
supports  and  will  put  in  place — I  mean  once  Ms.  Meisner,  if  con- 
firmed, is  available,  a  lot  of  these  things  will  actually  come  to  fru- 
ition, it  is  staff  work  that  is  ready  for  her  final  action — and  give 
that  panel  an  opportunity  to  take  effect;  let  us  demonstrate  the  ef- 
fectiveness of  the  procedures  that  we  now  have  in  place  under  the 
Office  of  Internal  Audit  prior  to  supplementing  all  that  with  yet 
another  bureaucratic  entity. 

I  have  taken  more  time  than  I  should  have,  Mr.  Chairman,  but 
I  appreciate  your  patience. 

[The  prepared  statement  of  Ms.  Sale  follows:] 

Prepared  Statement  of  Chris  Sale,  Acting  Commissioner,  Immigration  and 

Naturauzation  Service 

Mr.  Chairman  and  Members  of  the  Subcommittee:  I  am  pleased  to  appear  before 
you  today  to  address  issues  regarding  the  Immigration  and  Naturalization  Service 
(INS)  and  H.R.  2119,  the  "Immigration  Enforcement  Review  Commission  Act."  The 
INS  and  Department  of  Justice  (Department)  share  the  concern  of  Congressman 
Becerra  and  co-sponsors  of  H.R.  2119  about  alleged  civil  rights  violations  by  INS 
and  appreciate  your  dUigent  efforts  to  address  this  issue. 

Department  and  INS  officials  are  very  committed  to  investigate  all  allegations  of 
wrongdoing  and  to  impose  sanctions  on  those  who  have  violated  the  civil  rights  of 
both  citizens  and  aliens.  As  part  of  this  effort,  INS  has  been  working  to  improve 
the  existing  complaint  and  investigations  mechanisms. 

In  addition,  INS  has  submitted  a  proposal  to  the  Department  to  implement  a  Citi- 
zens Advisory  Panel  for  the  purpose  of  accepting  and  reviewing  civilian  complaints 
of  abuse  against  employees  of  the  INS.  This  proposal  would  implement  the  con- 
ference report  language  from  the  FY  1993  Commerce,  Justice,  State  and  Judiciary 
Appropriations.  Therefore,  while  I  certainly  support  the  goals  of  this  legislation,  it 
is  my  belief  that  the  bill  would  duplicate  existing  and  proposed  safeguards  regard- 
ing civil  rights  violations.  I  am  confident  that  these  measures  will  address  the  very 
serious  concerns  that  you  and  others  have  raised,  witiiout  the  necessity  of  adding 
another  layer  to  government,  as  H.R.  2119  would  do. 

BASIC  OFFICER  TRAINING 

Our  first  opportunity  to  lessen  the  likelihood  of  potential  misconduct  or  abuse  oc- 
curs at  the  recruitment  stage.  All  persons  appljdng  for  an  INS  officer  position  are 
subject  to  a  thorough  background  investigation  regarding  quahfications,  loyalty, 
honesty,  and  integrity.  Evidence  of  habitual  use  of  intoxicants  to  excess,  disloyalty, 
moral  turpitude,  disrespect  for  law,  failure  to  honor  just  obligations,  unethical  deal- 
ings or  material  misstatement  of  fact  on  the  application  for  employment,  and  related 
documents  are  considered  sufficient  reason  for  rejection  or  termination. 

Upon  entering  on  duty,  an  officer  trainee  is  detailed  to  the  Federal  Law  Enforce- 
ment Training  Center  in  Brunswick,  Georgia  to  receive  intensive  instruction.  Offi- 
cers receive  in-depth  training  in  the  history  and  responsibilities  of  the  INS,  immi- 
gration and  nationality  laws,  Spanish  language,  civil  rights,  fireeuns  training,  driv- 
er training,  poUce  training  and  other  related  courses. 
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Many  of  the  courses  at  the  Academy  relate  to  enhancing  an  officer's  ability  to  deal 
effectively,  with  sensitivity,  to  situations  involving  aliens  and  the  general  public.  An 
emphasis  on  integrity,  sensitivity,  ethical  conduct,  and  professionsd  responsibility  is 
stressed  throughout  basic  training  in  many  different  ways.  For  example: 

Constitutional  Law  stresses  those  aspects  of  the  Constitution  directly  affect- 
ing law  enforcement  officers  in  the  conduct  of  their  duties  and  the  protection 
and  rights  provided  to  persons  in  the  United  States. 

Officer  Liability  teaches  the  civil  and  criminal  basis  for  officer  UabUity  and 
the  types  of  conduct  which  can  establish  this  liability  and  the  possible  con- 
sequences of  improper  conduct. 

Victim/Witness  Awareness  focuses  on  assistance  to  victims  and  witnesses  of 
crime. 

Communications  explains  the  importance  of  refining  skills  in  communication 
and  hvunan  interaction  and  the  value  of  these  tools  when  interacting  with  the 
pubUc. 

Ethics  and  Conduct  explores  ethical  questions  confronting  law  enforcement  of- 
ficers and  provides  guidance  on  proper  conduct,  particularly  as  it  relates  to  the 
Law  Enforcement  Code  of  Ethics. 

Officer  Integrity  describes  the  standards  of  conduct  for  officers  of  INS  who 
deal  with  aliens  and  the  general  public. 

Cultural  Awareness  examines  cultural  differences  and  the  impact  these  dif- 
ferences have  on  communicating  and  dealing  with  people  from  diverse  cultures. 

Spanish  Language  proficiency,  a  mandatory  requirement  for  all  INS  officers, 
comprises  one-third  of  the  basic  training  curriculum. 

Use  of  Force  training  addresses  legal  authorities,  constitutional  and  judicial 
constraints,  pursuit  dnving/vehicle  stops,  judgment  shooting,  situational  re- 
sponses, decision  reaction  shooting,  non-lethal  techniques,  and  removal/trans- 
port of  a  resistant  suspect. 

The  emphasis  on  Spanish-language  training  is  particularly  noteworthy  as  the  vast 
majority  of  the  persons  encountered  by  immigration  officers  are  from  Spanish- 
speaking  countries.  A  clear  understanding  of  the  Spanish  language  is  critical  to 
making  appropriate  decisions  and  avoiding  miscommunication  in  many  cases. 

There  can  be  no  greater  impediment  to  communication  and  understanding  for  a 
law  enforcement  professional  than  a  language  barrier.  INS  officers,  in  order  to  live 
and  work  in  close-knit  Spanish-speaking  border  communities,  must  understand  the 
language  and  the  culture  of  their  neighbors.  Misunderstandings  can  endanger  the 
safety  of  both  the  officer  and  the  person  he  or  she  encounters. 

The  emphasis  throughout  the  training  program  is  on  self-discipline,  professional- 
ism, integrity,  and  technical  competency.  Successful  candidates  can  feel  a  sense  of 
pride  in  their  accomplishment. 

LOCAL  INITIATIVES 

Beyond  the  emphasis  on  sensitivity,  communications,  ethical  conduct  and  cultural 
awareness  in  the  basic  officer  training  curriculum,  local  District  and  Border  Patrol 
Sector  offices  have  established  meaningful  liaison  with  local  groups,  and  many  have 
offered  specialized  training. 

INS  has  a  history  of  cooperation  and  involvement  with  the  communities  in  which 
we  Uve  and  serve.  For  instance,  in  Tucson,  Arizona,  the  Sector  and  District  meet 
regularly  with  the  Arizona  Immigration  Steering  Committee,  a  private  group  com- 
prised of  local  citizens,  and  in  Phoenix,  with  the  Immigration  Subcommittee  of  the 
Human  Relations  Committee  of  the  Phoenix  City  Council. 

Further  evidence  of  our  commitment  to  enforce  the  immigration  laws  of  our  coun- 
try fairly  and  humanely  is  the  establishment  of  a  community  relations  board  in  the 
El  Paso  Border  Patrol  Sector  to  address  negative  feelings  toward  enforcement  oper- 
ations. The  board  membership  includes  9  representatives  from  advocacy  groups,  re- 
ligious organizations  and  locsd  businesses,  and  the  Chief  Patrol  Agent.  The  El  Paso 
community  relations  board  has  fostered  improved  local  community  relationships  and 
has  established  a  documented  and  defensible  complaint  review  process. 

The  El  Paso  Sector  has  instituted  several  different  mechanisms  to  improve  the 
complaint  process.  They  developed  a  new  complaint  form,  informational  poster,  bro- 
chure and  bumper  stickers  for  Border  Patrol  vehicles  which  display  telephone  num- 
bers and  addresses  for  complaints.  The  poster,  forms  and  brochures  are  in  both  Eng- 
lish and  Spanish,  and  are  displayed  in  prominent  locations  in  all  processing  facili- 
ties and  checkpoints. 

They  have  also  instituted  an  automated  complaint  tracking  system,  which  logs  all 
complaints,  tracks  the  cases  and  any  discipUnary  actions  taken.  A  letter  of  acknowl- 
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edgement  is  sent  to  the  complainant  with  an  assigned  case  number  and  information 
on  how  to  check  on  the  status  of  the  complaint. 

Many  Districts  and  Sectors  have  provided  specialized  post-academy  training,  as 
needed.  For  example,  the  Harlingen,  Texas  District  office  arranged  for  trainers  from 
the  Federal  Law  Enforcement  Training  Center  to  provide  stress  and  ethics  training 
to  personnel.  In  the  San  Diego  District,  over  300  employees  have  received  "Increas- 
ing Human  Effectiveness"  training  which  focused  on  maximizing  individual  poten- 
tial and  relating  positively  to  fellow  employees  and  the  public.  The  Dallas  District 
conducted  "Cultural  Sensitivity  Training"  which  focused  on  the  importance  of  non- 
verbal communication  and  reailirmed  the  need  to  maintain  a  positive  attitude  and 
empathy  toward  each  individual  culture  as  INS  deals  with  the  public.  Ninety-five 
percent  of  the  personnel  from  the  Examinations,  Inspections,  Management  and  De- 
tention/Deportation sections  attended  this  training  session. 

The  Community  Relations  Service  (CRS)  of  the  Department  of  Justice  provided 
special  training  to  approximately  725  employees  of  the  El  Paso  Border  Patrol  Sector. 
The  training  focused  on  constitutional  and  civil  rights,  as  well  as  cultural  sensitivity 
for  law  enforcement  officers  in  both  community  and  individual  relations.  In  addition, 
the  Sector  is  ciurently  conducting  ethics  traimng  for  all  officers. 

The  San  Diego  Sector  has  an  active  training  program  which  includes  annual  eth- 
ics, officer  integrity,  and  civil  rights  training.  Monthly  law  refreshers  focusing  on 
civil  rights  are  conducted.  They  feature  instruction  on  the  use  of  force,  probable 
cause  for  arrest,  and  court  decisions  affecting  the  standard  applied  in  these  deci- 
sions and  how  they  may  affect  procedures  and  operations.  Recently,  agents  from  the 
Federal  Bureau  of  Investigations  (FBI)  and  the  Office  of  Inspector  General  (OIG) 
have  been  attending  various  "musters"  to  speak  to  agents  concerning  civil  rights  is- 
sues, allegations  of  abuse,  and  misconduct. 

This  year  the  Office  of  Inspections  conducted  prototype  training  programs  in  San 
Juan,  Puerto  Rico,  and  Honolulu,  Hawaii,  whicn  emphasized  professionalism,  cul- 
tural awareness,  sensitivity,  and  communication.  Due  to  the  program's  success.  In- 
spections is  developing  a  program  which  expands  upon  this  prototype  and  will  be 
incorporated  into  basic,  journeyman,  and  supervisory  training,  as  well  as  field  train- 
ing at  ports-of-entry  nationwide. 

These  are  just  a  few  examples  of  the  many  initiatives  that  have  been  undertaken 
by  various  districts  and  sectors.  They  reflect  the  priority  which  the  INS  places  on 
responsible  service  and  positive  public  image. 

USE  OF  DEADLY  FORCE 

INS  officers  adhere  to  well-established  poUcies  and  guidelines  on  the  use  of  fire- 
arms and  deadly  force.  The  INS  Firearms  PoUcy  states  that  the  authority  to  carry 
firearms  imparts  an  obligation  and  responsibihty  to  exercise  discipline,  restraint, 
and  good  judgment.  The  policy  also  states  that  firearms  will  not  be  used  to  intimi- 
date or  coerce.  Throughout  the  firearms  training  program,  officers  are  taught  legal 
and  moral  principles  regarding  their  duties  and  responsibilities  as  sworn  law  en- 
forcement officers. 

These  policies  are  not  unique  to  INS  but  are  commonly  taught  by  all  agencies  at 
the  Federal  Law  Enforcement  Training  Center,  and  are  in  conformance  with  those 
of  most  local,  state,  and  federal  law  enforcement  agencies. 

The  policy  on  the  use  of  deadly  force  is  as  follows: 

A  firearm  may  be  dischai^ged  only  as  a  last  resort  when  the  officer  rea- 
sonably believes  that  there  is  the  threat  of  imminent  danger  or  loss  of  life 
or  grievous  bodily  harm  to  himself  or  to  another  person.  Any  use  of  fire- 
arms by  Service  personnel  must  be  within  the  guidelines  of  this  policy,  and 
be  legally  justifiable  and  reasonable  under  the  circumstances. 

USE  OF  NON-DEADLY  FORCE 

An  official  INS  policy  on  the  use  of  non-deadly  force  has  recently  been  created  and 
approved  by  the  Acting  Commissioner,  and  its  implementation  is  currently  being  ne- 
gotiated with  the  unions.  This  new  policy  will  standardize  the  criteria  for  the  use 
of  non-deadly  force.  It  will  also  authorize,  as  well  as  prohibit,  certain  devices  and 
techniques,  and  create  a  training  and  certification  process  to  ensiu*  that  all  appro- 
priate unmigration  officers  are  thoroughly  familiar  with  its  contents  and  trained  in 
the  non-deadly  force  devices  they  are  authorized  to  use. 

The  policy  on  the  parameters  for  the  use  of  non-deadly  force  will  be  as  follows: 

Non-deadly  force  may  be  used  only  when  a  designated  immigration  officer  is 
in  the  performance  of  official  duties  and  has  reasonable  grounds  to  believe  that 
such  force  is  necessary  to: 
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(a)  Protect  the  officer  or  other  persons  from  bodily  harm;  or 

(b)  Restrain  or  subdue  a  resistant  prisoner  or  suspect;  or 

(c)  Effect  an  arrest;  or 

(d)  Prevent  the  escape  of  a  prisoner. 

The  Service  pohcy  on  the  use  of  force  is  based  on  the  "force  continuum"  model 
taught  at  the  Federal  Law  Enforcement  Training  Center.  From  options  on  this  con- 
tinuiun,  immigration  officers  shall  always  use  the  minimum  level  of  force  necessary 
to  accomplish  their  mission  and  shall  escalate  to  a  higher  level  of  force  only  when 
such  higher  level  of  force  is  warranted  by  the  actions,  apparent  intentions,  and  ap- 
parent capabilities  of  the  suspect,  prisoner,  or  assailant. 

INVESTIGATION  OF  ALLEGATIONS  OF  ABUSE 

Currently,  all  complaints  concerning  INS  employees  are  lodged  with  the  OIG  or 
the  Office  of  Professional  Responsibility  (OPR)  of  the  Department  of  Justice.  It  must 
be  noted  that  many  allegations  do  not  involve  alleged  civil  rights  abuses  of  aliens. 
A  decision  is  made  by  the  OIG  or  the  OPR  to  investigate  the  allegations  themselves, 
refer  the  allegations  to  the  Civil  Rights  Division  of  the  Department  of  Justice  for 
investigation,  or  refer  the  allegations  to  the  INS  for  investigation,  inquiry,  or  man- 
agement action. 

In  general,  allegations  of  criminal,  or  potentially  criminal,  misconduct  are  inves- 
tigated by  the  OIG.  In  addition,  allegations  of  serious  administrative  misconduct  by 
a  Departmental  employee  at  the  GS/GM  14  level  or  above  are  investigated  by  the 
OIG.  Allegations  involving  non-criminal  behavior,  administrative  misconduct,  or 
other  wrongdoing  by  employees  below  the  GS/GM  14  level  are  referred  by  the  OIG 
to  INS  for  investigation,  inquiry,  or  managerial  oversight."  Other  allegations  of  a 
non-serious  nature  received  by  the  OIG  are  referred  to  INS  for  information. 

The  INS  Office  of  International  Audit  (OLA)  is  independent  of  INS  operational  of- 
fices and  reports  directly  to  the  Commissioner.  It  has  been  administering  the  proc- 
essing of  all  allegations  referred  to  INS  since  February  15,  1993.  Prior  to  that  time, 
the  OIG  forwarded  cases  to  the  INS  Commissioner,  who  forwarded  them  through 
management  channels  to  the  INS  Regional  Office.  Those  offices  forwarded  to  local 
management  what  they  deemed  to  be  the  less  serious  cases,  and  assigned  the  more 
serious  cases  to  investigators  who  handled  them  on  a  collateral  duty  basis. 

The  OIA  has  established  new  procedures  for  processing  allegations  of  misconduct 
and  has  dramatically  increased  the  level  of  headquarters  oversight  of  the  process. 
Cases  requiring  investigation  are  assigned  to  INS  field  investigations  who  now  pro- 
vide formal  reports  of  investigation  of  the  OIA.  Cases  requiring  management  inquiry 
are  referred  to  senior  field  managers  who  must  also  provide  written  reports  of  their 
findings  and,  if  the  allegations  are  substantiated,  of  the  corrective  action  taken.  In 
all  cases,  tlie  OIA  ensures  that  investigations  and  inquiries  are  timely  and  thor- 
ough, that  documentation  supports  the  findings,  and  the  appropriate  corrective  ac- 
tion is  taken.  As  a  result  of  the  OIA  involvement,  significant  improvements  have 
been  made  in  the  timeliness  of  case  processing,  the  quality  of  investigation  and  in- 
quiry reports,  and  the  overall  responsiveness  of  the  system. 

In  the  immediate  future,  as  its  staffing  is  completed,  the  OIA  will  take  a  much 
more  active  role  in  the  substantive  aspects  of  employee  misconduct  allegation  proc- 
essing and  investigations.  The  OIA  will  conduct  investigations,  currently  referred  to 
field  investigators,  providing  an  even  higher  level  of  oversight  to  ensure  overall 
quality  and  timeliness.  It  wiU  foUow  up  on  cases  to  ensure  not  only  that  appropriate 
corrective  actions  have  been  taken,  but  that  the  actions  have  been  effective.  And, 
perhaps  most  importantly,  it  will  analyze  trends  in  allegations  and  findings  to  iden- 
tify systemic  problems  and  recommend  local  and  Service-wide  solutions.  If  they  find 
that  an  officer  has  been  implicated  a  number  of  times,  counseling  and/or  special 
training  will  be  conducted  for  that  officer,  regardless  of  the  disposition  of  the  indi- 
vidual complaints. 

In  FY  1992,  INS  was  responsible  for  over  525  million  inspections,  1.2  million  ap- 
prehensions, nearly  38  thousand  deportations,  and  the  seizure  of  illegal  drugs  val- 
ued in  excess  of  $1.6  biUion.  Considering  the  high  volume  of  immigration  law  en- 
forcement activity,  that  by  its  nature  takes  place  in  direct  contact  with  the  general 
public,  the  number  of  complaints  are  remarkably  low.  However,  all  complaints  and 
allegations  of  misconduct  or  abuse  are  taken  very  seriously.  I  am  fully  committed 
to  ensuring  that  allegations  of  abuse  or  misconduct  are  aggressively  pursued  and, 
when  proven  malfeasance  occurs  on  the  part  of  any  INS  employee,  appropriate  dis- 
ciplinary action  will  be  taken. 

I  have  issued  a  directive  to  the  field  regarding  responsible  law  enforcement.  In 
that  directive,  while  recognizing  that  the  very  nature  of  law  enforcement  work  cre- 
ates susceptibility  to  such  charges,  I  have  urged  all  INS  employees  not  to  lose  sight 
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of  the  fact  that  the  public  trust  implicit  within  the  Constitution  obliges  law  enforce- 
ment officials  to  shoulder  the  responsibihty  of  respecting  and  protecting  the  human 
rights  of  all  individuals. 

ESTABUSHMENT  OF  A  CITIZENS'  ADVISORY  PANEL 

INS  was  directed  by  the  FY  1993  Appropriations  for  Commerce,  Justice,  State  and 
the  Judiciary  conference  report  to  estabUsh  a  Citizens'  Advisory  Panel  (CAP).  INS 
has  submitted  to  the  Department  a  proposal  to  implement  the  CAP,  which  would 
accept  and  review  civilian  complaints  of  abuse  against  employees  of  the  INS.  Com- 
plaints of  abuse  are  typically  related  to  the  manner  in  which  a  citizen  or  non-citizen 
was  treated  during  contact  with  an  INS  employee. 

This  positive  initiative,  which  has  strong  Departmental  support,  serves  the  follow- 
ing objectives: 

helps  to  verify  the  number  of  actual  abuse  incidents;  supports  the  administra- 
tion's goal  to  reduce  the  incidence  of  abuse  along  the  border; 

reinforces  employee  accountability  standards; 

highlights  the  Department's  continued  support  of  human  rights  and  treat- 
ment as  guaranteed  by  the  constitution; 

establishes  a  forum  for  improving  communication  and  understanding  at  the 
local  or  community  level;  and 

improves  the  national  INS  public  service  image  through  demonstrated  co- 
operation and  participation. 

H.R.  2119 

I  believe  the  INS  has  demonstrated  and  remains  vigilant  in  its  commitment  to 
promote  and  protect  the  human  rights  of  all  individuals.  Furthermore,  INS  under- 
stands the  need  for  continuing  attention  to  the  integrity  of  our  officers  and  shares 
the  concerns  which  this  bill  seeks  to  address. 

H.R.  2119,  the  Immigration  Enforcement  Review  Commission  Act  of  1993,  would 
establish  an  Immigration  Enforcement  Review  Commission  (Commission).  The  pur- 
pose of  the  Commission  would  be  to  receive  and  investigate  complaints  of  civil  rights 
abuses  against  the  INS  and  the  Customs  Service  (the  Services),  employees  or  divi- 
sions of  the  services,  or  any  facilities  in  which  detainees  are  held  in  INS  custody. 
On  the  basis  of  the  results  of  its  investigations  and  subsequent  findings,  the  Com- 
mission would  make  recommendations  to  the  Services  concerning  disciplinary  action 
against  the  employees  responsible  for  abuses. 

The  bill  calls  for  the  Commission  to  consist  of  7  commissioners,  and  investigations 
and  community  outreach  offices  to  be  located  in  headquarters  and  3  regional  offices. 
The  Department  strongly  believes  that  it  is  neither  necessary  nor  desirable  to  create 
a  new  bureaucracy  of  this  size  at  a  time  when  the  Executive  Branch  is  under  a 
mandate  to  eflFect  significant  reductions  in  size.  In  addition,  the  CAP  propos£il  cur- 
rently being  reviewed  by  the  Department  will  provide  an  independent  forum  for  re- 
view of  the  same  kinds  of  complaints  which  this  legislation  would  assign  to  the 
Commission.  Given  this  proposaJ  and  the  existing  review  system  consisting  of  the 
OIG,  OPR,  and  the  Civil  Rights  Division  in  the  Department  itself,  the  OIA  in  the 
INS,  and  the  Office  of  Special  Counsel,  enactment  of  this  legislation  is  not  necessary 
at  this  time. 

The  Department  will  transmit  to  Congress  a  bill  report  which  addresses  the  par- 
ticular provisions  of  H.R.  2119  shortly.  However,  the  Department  recommends  that 
consideration  of  this  legislation  be  postponed  until  the  Department  and  the  Con- 
gress have  the  benefit  of  studjing  the  operations  of  the  Citizens'  Advisory  Panel 
which  Congress  has  directed  the  Department  to  establish. 

CONCLUSION 

Respect  for  human  rights  remains  a  cornerstone  of  policy  and  procedure  within 
the  INS.  We  are  committed  to  working  with  Congressman  Becerra,  other  Members 
of  Congress,  and  all  others  who  are  seeking  to  improve  procedures  that  ensure  that 
civil  rights  are  respected.  The  INS  mission  requires  us  to  preform  many  essential 
functions  by  providing  services  to  those  wishing  to  immigrate  legally  to  our  country, 
and  intercepting  illegal  aliens,  narcotics,  and  other  contraband  along  our  nation's 
borders.  It  is  a  demanding  task,  often  involving  grave  personal  risk  for  the  officers. 
The  INS  has  a  excellent  record  of  discipUne,  proud  tradition,  and  a  strong  devotion 
to  the  preservation  of  human  life.  When  human  errors  do  occasionally  occur,  there 
are  clearly  defined  mechanisms  for  review  of  complaints  and  investigation  by  profes- 
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sionals  from  both  within  and  outside  the  INS.  Please  be  assured  of  our  commitment 
to  strict  enforcement  of  civil  rights. 

This  completes  my  prepared  remarks.  I  would  be  glad  to  respond  to  any  questions 
you  may  have. 

Mr.  Mazzoli.  I  am  happy  to  have  extended  that  opportunity  to 
completely  describe  your  statement  because  it  is  very  important,  it 
is  central  to  the  whole  rest  of  our  panel  discussion,  So  we  thank 
you. 

Mr.  Baish. 

STATEMENT  OF  PETER  J.  BAISH,  DEPUTY  ASSISTAMT  COM- 
MISSIONER, INSPECTION  AND  CONTROL  DIVISION,  U.S.  CUS- 
TOMS SERVICE,  ACCOMPANIED  BY  ROBERT  HOLLER,  DIS- 
TRICT DIRECTOR,  EL  PASO,  TX 

Mr.  Baish.  Yes,  good  morning,  Mr.  Chairman. 

Mr.  Mazzoli.  Grood  morning,  sir. 

Mr.  Baish.  Mr.  Chairman  and  members  of  the  committee,  it  is 
a  pleasure  to  be  here  today  to  discuss  the  issue  of  civil  right,  par- 
ticularly as  it  relates  to  individuals  seeking  entry  into  the  United 
States. 

With  me  today  is  Mr.  Robert  Holler,  District  Director  of  El  Paso, 
TX,  the  Customs  district  office.  Mr.  Holler  is  here  with  me  today 
because,  as  Director  of  a  large  district  like  El  Paso,  he  can  provide 
insights  into  the  day-to-day  experiences  of  Customs  employees 
working  on  the  border. 

Mr.  Chairman,  Customs  employees  are  literally  situated  at  the 
crossroads  through  which  practically  every  culture  imaginable 
passes  each  day.  Understandably,  the  Customs  Service  is  extremely 
concerned  ab.  ut  the  protection  of  civil  rights  and  cannot  condone 
nor  tolerate  any  abuses.  The  need  for  Customs  employees  to  project 
attitudes  of  courtesy  and  professionalism  and  to  understand  and 
manage  all  the  interactions  that  cut  across  cultural  and  ethnic 
lines  is  greater  than  ever  before.  We  believe  that  we  are  meeting 
this  challenge. 

The  level  of  professionalism  among  managers,  supervisors,  and 
employees  has  been  elevated  to  the  highest  priority  status  within 
the  Customs  Service.  Since  the  spring  of  1992,  professionalism 
seminars  have  been  presented  to  over  5,000  inspectors,  canine  en- 
forcement officers,  and  inspectional  aides  at  50  locations  through- 
out the  United  States. 

Material  covered  in  this  training  places  special  emphasis  on  the 
targeting  and  selection  of  travelers  for  inspection.  The  training  also 
provided  during  these  seminars  has  been  incorporated  into  all 
mandatory  training  courses  at  the  U.S.  Customs  Service  Academy 
in  Glynco,  GA. 

Recognizing  the  importance  of  this  training,  we  have  expanded 
it  and  focused  the  training  on  Customs's  management  community. 
The  purpose  of  this  training,  which  includes  an  8-hour  block  of  cul- 
tural diversity  and  awareness,  is  to  develop  and  to  market  a  posi- 
tive management  philosophy  that  instills  and  maintains  profes- 
sionalism within  our  work  force.  The  training  has  been  provided  to 
over  300  supervisors  and  managers  and  continues  at  this  time. 

While  we  admit  that,  like  other  law  enforcement  agencies,  we 
have  had  instances  of  alleged  civil  rights  abuses  within  Customs, 
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the  percentage  is  minimal  compared  to  the  millions  of  passengers 
that  are  processed  each  year.  However,  we  agree  that  just  one  alle- 
gation of  civil  rights  abuse  is  one  too  many.  Therefore,  we  have 
policies  and  procedures  in  place  to  take  appropriate  action  when 
they  do  occur. 

In  those  instances  where  civil  rights  violations  are  investigated, 
our  Office  of  Internal  Affairs  is  responsible  for  investigating.  Cus- 
toms employees  are  required  to  report  all  misconduct  to  Internal 
Affairs,  and  that  information,  along  with  any  civilian  complaints 
against  our  employees,  is  aggressively  investigated  by  our  Internal 
.^airs  special  agents. 

Evidence  of  criminal  wrongdoing  is  presented  to  the  U.S.  attor- 
ney's office  for  prosecution  determination,  which  may  involve  re- 
view of  the  case  by  the  Department  of  Justice  Civil  Rights  Division. 
This  well-established  framework  ensures  that  any  allegations  of 
violations  of  civil  rights  are  properly  and  promptly  investigated 
within  the  Customs  Service. 

A  review  of  all  assault  cases  for  the  15-month  period  from  June 
1992,  which  you  were  kind  enough  to  present  in  the  opening  state- 
ments, revealed  that  Internal  Affairs  agents  investigated  17  sepa- 
rate allegations  of  assault  by  a  Customs  employee  upon  a  civilian. 

I  must  tell  you  that  our  testimony  reads  "18."  In  preparation  for 
this  morning's  testimony,  I  went  over  each  and  every  one  of  those 
cases,  and  we  discovered  that  we  had  made  an  error;  there  were 
17  cases;  7  were  substantiated,  and  5  were  unsubstantiated,  re- 
tracted, or  dismissed  in  court;  the  remaining  5  are  currently  under 
investigation.  No  employee  was  convicted.  However,  Customs  ad- 
ministrative punishment  for  the  offending  employees  ranged  from 
counseling  to  dismissal. 

Again,  the  number  of  allegations  is  too  many,  and  this  is  a  decid- 
edly small  percentage  compared  to  the  570  million  passengers  who 
are  processed  during  the  same  15-month  period. 

Previously,  we  had  told  you  that  we  had  made  a  mistake  of  one, 
from  18  to  17.  This  time  we  made  a  much  bigger  mistake. 

Mr.  Mazzoli.  Was  that  570? 

Mr.  Baish.  Five  hundred  and  seventy  million  rather  than  the  5.7. 

Mr.  Mazzoli.  And  I  used  5.7. 

Mr.  Baish.  That  includes  all  the  people  that  Customs  and  Immi- 
gration deal  with  at  our  airports  and  seaports.  I  apologize  for  those 
errors  in  our  written  testimony. 

Our  statistical  review  also  disclosed  the  inherent  dangers  of  offi- 
cers performing  border  enforcement.  During  this  same  time,  Inter- 
nal Affairs  agents  conducted  88  investigations  upon  civilians  who 
allegedly  assaulted  Customs  employees  during  the  performance  of 
their  official  duties.  The  disposition  of  those  cases  accepted  for 
prosecution  ranged  from  court  conviction  to  incarceration  and  to 
dismissal  of  the  charges. 

In  closing,  I  would  like  to  reiterate  that  the  Customs  Service  has 
made  officer  professionalism  a  high  priority,  and  the  Customs  Serv- 
ice does  have  an  established  effective  framework  to  address  the  al- 
legations of  wrongdoing. 

Therefore,  we  believe  the  proposed  legislation  is  unnecessary  as 
far  as  Customs  is  concerned.  We  believe  there  is  no  need  for  the 
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Customs  Service  to  be  subject  to  a  review  such  as  that  proposed  in 
the  legislation. 

Mr.  Chairman,  I  would  ask  that  my  formal  statement  be  entered 
into  the  hearing  record,  and  at  this  time  Mr.  Holler  and  I  are 
pleased  to  answer  any  questions  you  may  have. 

[The  prepared  statement  of  Mr,  Baish  follows:] 

Prepared  Statement  of  Peter  J.  Baish,  Deputy  Assistant  Commissioner, 
Inspection  and  Control,  Division,  U.S.  Customs  Service 

Mr.  Chairman  and  Members  of  the  Committee,  it  is  a  pleasvire  to  be  here  today 
to  discuss  the  issue  of  civil  rights,  particularly  as  it  relates  to  individuals  seeking 
entry  into  the  United  States.  With  me  today  is  Mr.  Robert  Holler,  District  Director 
of  the  El  Paso,  Texas,  district  office.  Mr.  Holler  is  here  with  me  today  because,  as 
Director  of  a  large  district  like  El  Paso,  he  can  provide  insights  into  the  day  to  day 
experiences  of  Customs  employees  working  on  the  border. 

Mr.  Chairman,  Customs  employees  are  literally  situated  at  crossroads  through 
which  practically  every  culture  imaginable  passes  each  day.  Understandably,  the 
Customs  Service  is  extremely  concerned  about  the  protection  of  civil  rights  and  does 
not  condone  or  tolerate  any  abuses  thereof.  The  need  for  Customs  employees  to 
project  attitudes  of  courtesy  and  professionalism  and  to  understand  and  manage  all 
interactions  that  cut  across  cultiiral  and  ethnic  Unes  is  greater  than  ever  before.  We 
believe  that  we  are  meeting  this  challenge. 

The  level  of  professionaUsm  among  managers,  supervisors,  and  employees  has 
been  elevated  to  the  highest  priority  status  within  the  Custom  Service.  Since  the 
Spring  of  1992,  professionaUsm  seminars  have  been  presented  to  over  5,000  inspec- 
tors, canine  enforcement  officers,  and  inspectional  aides  at  50  locations  throughout 
the  Customs  Service.  Material  covered  in  this  training  placed  special  emphasis  on 
the  targeting  and  selection  of  travelers  for  inspection.  The  training  provided  during 
these  seminars  has  been  incorporated  into  all  mandatory  training  coiu-ses  at  the 
U.S.  Customs  Service  Academy. 

Recognizing  the  importance  of  this  training,  we  have  expanded  it  and  focused  the 
training  on  the  Customs  management  community.  The  purpose  of  this  training, 
which  includes  an  eight  hour  block  of  cultural  diversity  ana  awareness,  is  to  develop 
and  market  a  positive  management  philosophy  that  instUls  and  maintains  profes- 
sionalism within  the  workforce.  This  training  has  been  provided  to  over  300  super- 
visors and  managers. 

While  we  admit  that,  like  other  enforcement  agencies,  we  have  had  instances  of 
alleged  civil  rights  abuses  within  the  Customs  Service,  the  percentage  is  minimal 
compared  to  the  millions  of  passengers  that  are  processed  each  year.  However,  we 
agree  that  just  on  allegation  of  civil  rights  abuse  is  one  too  many;  therefore,  we  have 
policies  and  procedures  in  place  to  take  appropriate  action  when  they  do  occur. 

In  those  instances  where  civil  rights  violations  are  alleged,  the  Office  of  Internal 
Affairs  (LA)  is  responsible  for  investigating.  Customs  employees  are  required  to  re- 
port all  misconduct  to  LA,  and  that  information,  along  with  any  civilian  complaints 
against  emplojrees,  is  aggressively  investigated  by  LA  Special  Agents. 

Evidence  of  criminal  wrongdoing  is  presented  to  the  U.S.  Attorney's  Office  for 
prosecution  determination,  which  may  involve  review  of  the  case  by  the  Department 
of  Justice  CivU  Rights  Division.  This  well-estabUshed  framework  ensures  that  any 
allegations  of  violations  of  civil  rights  are  properly  and  promptly  investigated  within 
the  Customs  Service. 

A  review  of  all  assault  cases  for  the  15  month  period  from  June  1992  to  present, 
revealed  that  LA  agents  investigated  18  separate  allegations  of  assault  by  a  Customs 
employee  upon  a  civilian.  Of  the  18  allegations,  7  were  substantiated;  6  were  unsub- 
stantiated, retracted,  or  dismissed  in  court;  and  5  are  currently  under  investigation. 
No  employee  was  convicted;  however.  Customs  administrative  punishment  for  the 
offending  employees  ranged  from  counseling  to  dismissal.  Again,  while  any  number 
of  allegations  is  too  many,  this  is  a  decidedly  small  percentage  compared  to  the  5.7 
million  passengers  who  were  processed  during  the  same  15  month  period. 

Our  statistical  review  also  disclosed  the  inherent  dangers  to  officers  performing 
border  enforcement.  During  this  same  time  period,  LA  agents  conducted  88  inves- 
tigations upon  civilians  who  allegedly  assaulted  Customs  employees  during  the  per- 
formance of  their  official  duties.  The  disposition  of  those  cases  accepted  for  prosecu- 
tion ranged  from  court  conviction  and  incarceration,  to  dismissal  of  the  charges. 

In  closing,  I  would  like  to  reiterate  that  the  Customs  Service  has  made  officer  pro- 
fessionaUsm a  high  priority  and  the  Customs  Service  does  have  an  estabUshed,  ef- 
fective framework  to  address  aUegations  of  wrongdoing.  Therefore,  we  beUeve  the 
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Eroposed  legislation  is  unnecessary  as  far  as  the  Customs  Service  is  concerned.  We 
elieve  there  is  no  need  for  the  Customs  Service  to  be  subject  to  a  review  such  as 
that  proposed  in  the  legislation. 

Mr.  Chairman,  I  would  ask  that  my  formal  statement  be  entered  into  the  hearing 
record.  At  this  time,  Mr.  Holler  or  I  would  be  pleased  to  answer  any  questions  you 
may  have. 

Mr.  Mazzoli.  We  thank  you  both  very  much  for  excellent  state- 
ments. Let  me  yield  myself  5  minutes  to  begin  the  questions. 

To  put  this  thing  into  some  perspective,  the  17  separate  allega- 
tions of  assault  against  570  million  inspections  by  your  people  is 
also  pretty  much  the  same  case  with  INS,  because  looking  at  page 
12  of  Ms.  Sale's  testimony,  in  fiscal  year  1992  INS  was  responsible 
for  over  525  million  inspections,  1.2  million  apprehensions,  38,000 
deportations,  and  seizure  of  illegal  drugs,  and  I  think  my  recollec- 
tion was  something  like  1,400  cases  were  referred. 

Am  I  correct,  Ms.  Sale,  that  some  of  those  were  just  plain  tat- 
tling, along  with  something  super-serious?  Is  that  correct? 

Ms.  Sale.  Yes.  It  is  unfortunate,  Mr,  Chairman,  that  the  IG 
doesn't,  to  my  knowledge,  keep  track  of  cases  on  that  basis.  There 
is  simply  this  gross  number. 

Of  the  ones  that  we  are  seeing,  it  is  clear  that  the  largest  propor- 
tion are  cases  of  employees  complaining  about  other  employees. 

Mr.  Mazzoli.  So,  in  other  words,  this  figure  of  1,400,  which 
winds  up  going  to  the  Department  of  Justice's  Office  of  Inspector 
General,  is  not  what  you  would  call  massaged  or  culled  or  cleaned 
or  winnowed  or  anything  like  that? 

Ms.  Sale.  No.  That  is  a  raw  number  of  complaints. 

Mr.  Mazzoll  This  is  it. 

Well,  again,  I  would  have  to  say  that  I  think  the  preparation 
which  you  very  distinctly  got  into  at  the  beginning  of  your  state- 
ment, the  preparation  of  each  agent  for  his  or  her  role,  and  then 
the  inservice  training  thereafter,  certainly  seems  to  have  yielded  a 
setting  in  which  you  have  rare  experiences  with  the  rogues  or  the 
violence-prone  persons,  and  they  are  not  to  be  condoned  and  not  to 
be  accepted,  and  they  are  to  be  weeded  out.  But  that  does  put  this 
thing  into  some  perspective. 

I  might  say  in  that  regard,  I  think  there  is  something  like  $45 
million  of  additional  money  for  the  Border  Patrol  which,  under  the 
Duncan  Hunter  amendment,  is  currently  pending  in  the  con- 
ference, so  there  may  be  some  possibility  in  some  of  the  things  you 
talked  about  today — the  fact  that  you  have  inservice  training  but 
not  as  much  as  you  would  like  to  to  have,  you  have  upgrade  experi- 
ences in  the  Service  but  you  would  like  to  have  more — maybe  this 
will  enable  you  to  have  more. 

Let  me  ask  you  one  thing.  I  was  astonished  when  I  read  this  lan- 
guage from  the  Senate  report  and  from  the  conference  committee 
report  dealing  with  the  citizens  advisory  panel  in  that  a  represent- 
ative of  the  Mexican  consulate  would  sit  on  the  committee  with 
U.S.  citizens.  I  mean  I  couldn't  believe  that  the  Senate  would  ever 
act  on  such  a  measure  like  this. 

So  I  am  happy  to  see  that  you  have  somewhat  transformed  that 
into  something  that  deals  with  an  ad  hoc  as  a  kind  of  resource  but 
not  as  a  full-fledged  member. 

Ms.  Sale.  Our  recommendation  has  been  that  the  Mexican  con- 
sul be  asked  to  be  advisory  to  this  panel  but  not  a  voting  member 
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or  a  full-fledged  member,  for  all  the  reasons  that  you  understand, 
Mr.  Mazzoli. 

Mr.  Mazzoli.  Let  me  tell  you,  if  that  is  overruled,  I  hope  that 
this  thing  doesn't  go  into  effect.  I  would  hate  to  have  an  American 
citizen  at  the  border,  doing  dangerous  and  delicate  work,  to  some- 
how have  the  decision  made  by  a  non-U.S.  citizen  as  to  his  or  her 
fate.  I  think  that  would  be  abominable.  I  think  that  would  be  out- 
rageous, and  I  think  that  would  be  beyond  the  norm  and  beyond 
the  pale  of  anjrthing  that  I  think  should  deal  with  misfeasance  or 
malfeasance  on  the  part  of  U.S.  people. 

Ms.  Sale.  Clearly,  we  have  concerns  about  ensuring  the  privacy 
and  the  safety  of  our  officers  subject  to  allegations  until  we  know 
the  facts  of  a  case.  It  is  just  as  likely  that  an  allegation  not  nec- 
essarily be  accurate  as  it  is  that  an  officer  has,  in  fact,  gone  wrong. 
We  clearly  want  to  know  the  facts,  but  we  want  to  fix  them. 

There  are  issues  of  sovereignty  with  regard  to  Mexico's  participa- 
tion. But  I  would  like  an  opportunity,  Mr.  Chairman,  if  I  may,  to 
say  very  positively,  on  the  other  hand,  that,  in  collaboration  with 
the  Department  of  State,  we  have  established  an  MOU  with  the 
Government  of  Mexico  in  which  we  are  now  encouraging  consul-to- 
consul  meetings  to  include  all  the  local  law  enforcement  agencies 
at  each  of  the  consuls  along  the  southern  border. 

Those  meetings  are  already  engaged  precisely  to  deal  at  a  local 
level  with  these  kinds  of  concerns,  and  we  have  had  a  great  deal 
of  cooperation  from  Mexican  authorities  in  dealing  with  border  vio- 
lence issues,  and  I  want  to  acknowledge  that,  while  we  obviouslji 
understand  the  issues  of  sovereignty. 

Mr.  Mazzoll  I  think  that  is  wonderful,  and  I  think  you  point 
out,  in  El  Paso,  you  all  have  quite  a  lot  of  that,  too,  in  coordination 
with  Customs.  I  think  that  is  great.  Coordination  and  consultation 
is  tremendous. 

But  when  there  is  a  non-U.S.  citizen  on  a  citizens  advisory  panel 
who  would,  first  of  all,  accept  and  then  review  complaints  filed 
against  U.S.  citizens,  particularly  doing  the  kind  of  work  that  Bor- 
der Patrol  and  Customs  people  have  to  do,  I  just  think  that  that 
goes  beyond  what  is  acceptable. 

Ms.  Sale.  We  share  your  concerns,  Mr.  Mazzoli,  and  thank  you 
for  that. 

Mr.  Mazzoll  My  time  has  expired.  I  5deld  to  my  friend  from 
Florida. 

Mr.  McCoLLUM.  Thank  you,  Mr.  Chairman. 

Ms.  Sale,  I  am  curious  about  something.  I  have  been  reading  that 
the  Border  Patrol  and  the  INS  have  had  considerable  success  in  de- 
terring border  crossings  where  you  have  really  put  some  force  into 
specific  localities. 

Doesn't  that  suggest  that  if  we  substantially  increased  the  num- 
ber of  Border  Patrol  agents  that  we  could  have  a  more  effective 
control  of  the  border? 

Ms.  Sale.  Clearly,  additional  manpower  in  jobs  such  as  control- 
ling the  land  border  that  we  share  with  Mexico  is  imperative,  and 
I  hope,  and  I  expect,  that  members  of  this  committee  will  support 
us  in  the  President's  amendment  to  increase  the  Border  Patrol  this 
year  by  some  $45  million  and  up  to  600  officers. 
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I  assume  that  you  are  referring  to  the  special  initiative  that  we 
have  engaged  in  in  El  Paso  where,  in  fact,  under  special  cir- 
cumstances and  with  a  great  deal  of  collaboration  and  consultation 
with  local  authorities  as  well  as  the  Mexican  consul,  we  have  dem- 
onstrated that  an  extraordinary  effort  at  the  border  ensures  both 
the  safety  and  security  of  the  local  community  and  commerce  but 
provides  us  an  opportunity  to  do  the  job  that  I  think  needs  to  be 
done. 

In  1989,  I  think,  we  had  the  Defense  Department  tell  us  what 
they  thought  it  would  take  to  secure  the  border,  and  their  response 
was,  28  divisions.  That  is  28,000  people.  That  number  is  not  rea- 
sonable. So  we  are  looking  for  a  complement  of  technology  as  well 
as  manpower  to  be  able  to  most  effectively  do  our  job  without  being 
unreasonable  but  what  is  realistically  possible. 

Mr.  McCOLLUM  Some  of  us  have  suggested  considerably  more — 
not  28,000,  but  a  doubling  of  the  present  number,  or  adding  3,000, 
or  something  like  that.  What  are  the  training  capacity  problems 
with  adding  new  Border  Patrol? 

Ms.  Sale.  We  do  all  of  our  training  under  a  Border  Patrol  Acad- 
emy, which  is  a  component  of  the  Federal  Law  Enforcement  Train- 
ing Center,  which  the  Department  of  the  Treasury  runs  in  Glynco, 
GA.  We  also  have  under  the  auspices  of  that  Center  a  facility  in 
New  Mexico  where  we  do  our  journeyman  level  training. 

We  are  very,  very  pleased  to  see  that  the  Department  of  the 
Treasury  is  completely  capable  of  assuring  us  the  requirements 
that  we  have  this  year,  in  part  perhaps  because  we  are  the  only 
law  enforcement  agency  that  might  see  a  budget  increase  this  year. 

I  think  if  we  talked  about  doubling  the  Service,  we  would  have 
extraordinary  requirements  to  meet  on  a  one-time  basis. 

The  requirements  under  the  President's  proposal  today  are  able 
to  be  met  under  the  existing  circumstances  in  FLETC. 

Mr.  McCOLLUM.  But  if  we  doubled  them  or  added  3,000  or  some- 
thing like  that,  you  would  have  to  phase  in  the  additions. 

Ms.  Sale.  It  would  necessarily  have  to  be  phased  in;  and  I 
wouldn't  recommend  anything  else,  Mr.  McCollum,  for  two  reasons. 
One,  we  would  not  want  to  have  to  rush  to  hire  people.  We  con- 
tinue to  be  concerned  about  our  screening  processes  and  would 
want  to  be  able  to  take  the  time  that  is  necessary  to  screen  can- 
didates before  they  went  into  training  and  then  to  ensure  that  the 
training  was  sustained  at  the  highest  level  that  we  could  generate. 

Mr.  McCollum.  I  want  to  ask  you  about  that,  because  the  Na- 
tional Border  Patrol  Council  points  out  in  its  statement  that  "the 
Border  Patrol  experiences  a  great  deal  of  difficulty  in  recruiting 
and  retaining  qualified  employees.  This  is  due  to  the  fact  that  the 
requirements  of  the  job  are  very  demanding;  transfer  and  pro- 
motional opportunities  are  very  limited  within  the  Border  Patrol; 
and  the  pay  is  extremely  low  in  comparison  with  similar  law  en- 
forcement jobs." 

So  I  have  got  questions  like:  Is  the  Border  Patrol  having  great 
difficulty  "recruiting  and  retaining  qualified  employees?" 

Ms.  Sale.  We  have  been  able  to  recruit  to  meet  our  require- 
ments, since  I  have  been  with  INS,  which  is  2V2  years  now,  includ- 
ing the  large,  200/300  officer  recruitment  that  we  have  provided 
for. 
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You  need  to  understand  that  because  of  the  rigor  with  which  we 
recruit  and  train  people,  we  tend  to  recruit  for  one  and  a  half  or 
two  times  as  many  people  as  we  ultimately  require,  given  the  fact 
that  we  do  lose  people  through  the  physical  fitness  exam  through — 
every  candidate  goes  through  a  board  interview  which  is  held  by 
officers  from  the  Border  Patrol  to  ensure  that,  in  fact,  they  meet 
a  personal  interview  process  before  they  go  into  training, 

I  think  3  years  ago  our  turnover  rates  were  probably  bordering 
on  25  percent.  Today,  our  attrition  is  fewer  than  5  percent.  That 
is  a  combination  of  two  things.  We  have  gone  to  great  lengths  to 
modify  our  training  program  to  provide  for  conversational  Spanish, 
we  have  built  a  Spanish  aptitude  test,  a  language-learning  aptitude 
test,  into  our  recruiting,  screening  process,  and  I  suspect  that  the 
economy  has  helped. 

Mr.  McCoLLUM.  All  that  sounds  good,  but  I  want  to  follow  up 
with  these  questions  which  pertain  to  this  Border  Patrol  Council 
comment.  Is  the  compensation  paid  to  Border  Patrol  agents  "ex- 
tremely low  in  comparison  with  similar  law  enforcement  jobs?" 

Ms.  Sale.  I  don't  think  it  is,  not  necessarily.  I  think  if  you  look 
at  grade  structures,  an  FBI  officer  may  be  an  average  GS-12  or 
-13,  and  a  Border  Patrol  joumejrman  level  is  an  11.  That  is  a  clas- 
sification determination  based  on  complexity  of  duties  and  the  like 
and  something  that  we  constantly  review,  because  it  does  warrant 
review,  especially  as  the  Border  Patrol's  functions  have  become 
more  complex  over  the  years. 

From  a  cash  payment  standpoint,  the  Border  Patrol  officer  enjoys 
the  benefits  of  locality  pay,  overtime  provisions  under  the  Federal 
law  enforcement  officers  pay  provisions,  and  other  stipends  that  I 
think  make  it  possible  for  us  to  match. 

When  we  recruit,  as  an  example,  we  don't  bring  people  in  at  the 
lowest  pay  level  in  the  grade  but,  rather,  at  a  high  average  pay 
level  in  order  to  avail  ourselves  of  the  flexibility  in  the  pay  struc- 
ture to  recruit  the  best  people  we  can. 

Mr.  McCOLLUM.  All  right.  What  about  the  opportunities  for 
transfer  and  promotion?  Are  they  limited  within  the  Border  Patrol? 

Ms.  Sale.  They  are  somewhat  constrained  by  our  need  require- 
ments and  by  what  is  a  problem,  I  think,  for  all  executive  agencies 
these  days,  which  is  the  extraordinary  cost  of  moving  employees. 
We  do  see  movement  among  the  Patrol,  and  we  go  to  great  lengths 
to  consider  candidates'  requirements  in  promotions  and  the  like. 

You  need  to  remember  that  most  of  our  work  is  in  the  same 
place. 

Mr.  McCoLLUM.  Thank  you  very  much. 

Mr.  Mazzoll  The  gentleman's  time  has  expired. 

The  gentleman  from  Illinois. 

Mr.  Sangmeister.  I  think  just  one  question  will  maybe  help  me 
with  my  constituent  mail  a  little  bit. 

A  lot  of  people  in  my  district,  and  I  think  others,  just  think  that 
we  have  the  U.S.  Army  that  isn't  doing  anything  any  more 
throughout  this  country  in  various  camps  and  that  all  we  have  to 
do  is  bring  them  down  to  the  border  and  line  them  up  along  there 
and  help  the  Border  Patrol,  and  we  couid  solve  a  big  problem  down 
there.  I  would  like  to  hear  your  response  to  that  tjrpe  of  a  state- 
ment or  thought. 
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Ms.  Sale.  I  am  aware  that  that  is,  in  fact,  sort  of  a  piece  of  the 
public  sentiment  that  we  are  dealing  with.  There  are  two  answers 
to  that  question. 

One,  we  benefit  from  and  enjoy  the  support  of  the  National 
Guard  in  great  measure,  particularly  along  the  southern  border,  in 
administrative,  technical,  and  logistical  support.  They  put  up  the 
fence,  they  put  up  the  lights,  they  helped  us  build  are  facilities, 
they  do  radio  work  for  us,  they  do  watch  work  for  us,  provide  intel- 
ligence opportunity  for  us,  in  some  instances  even  help  us  with 
transportation  requirements. 

So  part  of  the  answer  is,  the  defense  establishment  is,  in  fact,  al- 
ready assisting,  principally  under  the  authorities  of  the  drug  inter- 
diction requirements,  but  they  are  helping  us  to  a  great  extent. 

The  second  part  of  the  answer  is  that  there  are  constitutional 
prohibitions  against  the  Department  of  Defense  exercising  arrest 
and  executive  authorities  against  U.S.  citizens.  I  think  those  are 
firmly  founded  on,  good  rationale,  in  addition  to  being  the  law,  and 
we  need  to  abide  by  those  constitutional  prohibitions  and  be  very 
concerned  about  them. 

Particularly  in  the  context  of  this  hearing,  when  we  are  talking 
about  civil  rights,  when  we  are  talking  about  the  integrity  of  how 
we  exercise  law  enforcement  authorities,  we  would  be  very  con- 
cerned that  you  can't  just  put  soldiers  on  the  border  to  enforce  the 
immigration  statutes  without  going  to  great  lengths  to  train  them 
and  to  prepare  the:n  to  understand  the  sensitive  nature  of  this 
work. 

That  is  not  to  say  they  are  not  capable  of  it,  but  I  think  v^e  would 
need  to  be  very  concerned  about  that,  and  there  is  a  constitutional 
problem — posse 

Mr.  Mazzoli.  Posse  comitatus. 

Ms.  Sale  [continuing].  Posse  comitatus.  Thank  you  Mr.  Mazzoli. 

Mr.  Mazzoll  My  grade  school  Latin. 

Ms.  Sale.  That  is  the  term  of  art  that  says  they  are  not  allowed 
to  do  this. 

Mr.  Sangmeister.  Then  the  additional  money  that  supposedly 
will  make  it  through  the  appropriation  process  and  create  this  ad- 
ditional money — ^what  is  our  appropriation,  $45  million? 

Mr.  Mazzoll  The  addition  is  $45  million. 

Mr.  Sangmeister.  Which  will  give  you  approximately  how  many 
additional  officers  out  there? 

Ms.  Sale.  The  language  of  the  President's  proposal  says  up  to 
600. 

We  have  gone  through  a  rather  elaborate  and  extensive  force  de- 
ployment exercise  this  summer  so  that  we  would  be  prepared 
should  Congress  act  favorably  on  this. 

Mr.  Sangmeister.  That  was  my  question.  In  other  words,  you 
are  anticipating  this  going,  and  you  are  already  gearing  up? 

Ms.  Sale.  We  have  done  a  lot  of  preparatory  work. 

Mr.  Sangmeister.  Education  procedures  and  all  that? 

Ms.  Sale.  Absolutely,  so  that  if  it  happens,  we  can  respond,  effec- 
tively use  the  money,  thank  you,  and  respond  to  the  Congress'  di- 
rection at  that  point. 

We  have  prepared  all  that  is  required  to  train  these  people  on 
a  scheduled  basis;  we  have  looked  at  deployment  opportunities;  we 
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have  very,  very  conscientiously  planned  the  budget  out  from  an 
execution  standpoint  so  that  it  isn't  just  manpower  but  it  is  equip- 
ment, technical  support,  and  contractual  support,  to  make  sure 
that  the  officers  that  do  go  on  the  line — and  we  expect  that  it  will 
be  almost  600  additional  people  on  the  line,  some  by  redeploying 
people,  and  some  actual  new  additional  recruits — that  they  will  be 
as  effective  as  possible  and  that  we  will  be  in  a  position  to  monitor 
them  adequately. 

Mr.  Sangmeister.  In  the  scope  of  things,  of  course,  if  you  had 
your  ultimate  wish  to  have  as  many  people  as  you  want,  and  I  sup- 
pose you  could  even  use  more  people,  but  is  this  a  meaningful 
amount  of  people  that  would  be  put  into  the  system? 

Ms.  Sale.  We  feel  strongly  that  this  is,  in  fact,  a  very  viable  pro- 
posal, that  it  will  give  us  an  opportunity  to  get  a  handle  on  the 
places  where  we  have  the  most  vulnerability,  and  give  us  an  oppor- 
tunity to  establish  mobile  components. 

Part  of  the  problem  with  border  enforcement  is  that  it  is  like  an 
amoeba;  you  know,  if  you  put  a  fence  in  front  of  the  left-hand  side, 
then  it  just  sort  of  wiggles  around  and  comes  around  the  right- 
hand  side.  So  we  have  gone  to  great  lengths  to  propose  deployment 
both  of  facilities  and  technology  as  well  as  officers  under  this 
amendment. 

It  is  a  wonderful  opportunity,  if  this  comes  forward,  for  us  to  do 
some  important  and  good  things  that  would  be  mobile — so  they 
would  be  mobile,  so  that  we  would  be  able  to  shift  as  the  require- 
ments shift,  because  we  fully  expect  that  whatever  we  do  will 
change  the  behavior  of  the  smuggler  and  the  public  that  we  are 
managing  and  that  we  will  need  to  follow  as  well,  or  the  thing 
won't  be  successful,  and  that  is  the  genesis  of  the  underlying  as- 
sumptions for  how  we  intend  to  deploy  the  resources,  if  they  are 
approved,  obviously. 

Mr.  Sangmeister.  How  do  you  evaluate  the  cooperation,  if  any, 
that  you  get  from  the  Mexican  authorities  when  you  try  to  coordi- 
nate the  problems?  I  mean,  are  they  indifferent  to  the  problems 
that  you  have,  or  do  they  say,  'Tes,  we  understand  this  is  has  been 
happening,  or  that  is  happening,  and  we  are  trying  to  stop  it  on 
this  end?"  Or  just  what  kind  of  cooperation  do  you  get  from  their 
authorities? 

Ms.  Sale.  I  think  the  cooperation  is  far  improved  from  what  it 
might  have  been  10  years  ago.  Certainly  under  President  Salinas, 
there  has  been  an  enormous  emphasis  on  integrity  of  Mexican  au- 
thorities and  Mexican  Gk)vemment  officials.  He  has  worked  very, 
very  diligently  to  enhance  the  integrity  of  his  inspections,  customs, 
and  law  enforcement  officials.  We  see  that. 

If  you  fly  into  Mexico  City,  there  is  a  different  attitude  there. 
There  has  been  the  deployment  of  special  forces,  right  now  only  in 
Tijuana,  although  we  are  hoping  that  it  will  also  materialize  in 
other  parts  of  the  border,  something  they  call  Grupo  Beta,  which 
is  a  special  corps  of  law  enforcement  officers. 

Gustavo  de  la  Vina,  our  sector  chief  in  San  Diego,  has  worked 
very,  very  closely  with  this  group.  We  have  shared  assets  with 
them,  lending  them  our  radio  support,  so  that  we  have  communica- 
tion that  is  immediate  and  together,  and  the  joint  efforts  of  that 
group  with  ours  have  resulted  in  that  particular  part  of  the  border 
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in  excess  of  a  60-percent  drop  in  incidents  of  violence  on  the  border. 
Many  of  those  incidents  were  Mexican  on  Mexican,  civilian  on  civil- 
ian, as  it  were — muggings,  rapes,  thefts,  the  like. 

Of  course,  the  difficulty  is  that  if  we  on  our  side  are  in  pursuit 
of  someone  and  they  cross  the  border,  we  are  precluded  from  pro- 
ceeding. What  this  Grupo  Beta  has  been  able  to  achieve  in  collabo- 
ration with  our  chief  in  San  Diego,  is  a  communication  that  says, 
**We  are  not  going  to  be  able  to  go  any  further,  and  there  is  a  bad 
guy  taking  advantage  of  the  border  to  get  away  with  this  bad  be- 
havior," and  the  Mexican  authorities,  in  turn,  respond. 

I  have  a  case  in  point  of  a  wire  that  we  got  today  on  a  case  dated 
September  16  of  this  year  in  Calexico,  which  is  right  within  the 
San  Diego  sector's  jurisdiction.  Agents  responded  to  a  call  and  ob- 
served subjects  running  south.  Such  subjects  immediately  began  to 
hurl  rocks  against  our  Border  Patrol  agents.  Agents  retreated, 
radioed  for  Mexicali  police  support.  Mexicali  police  responded  and 
arrested  four  out  of  five  individuals.  The  individuals  were  taken 
into  custody,  all  Mexican  officers  were  given  our  sincere  apprecia- 
tion for  their  rapid  response. 

Agents  were  advised  that  Captain  Trendon,  who  I  presume  was 
the  supervisor  at  the  time,  was  supervising  the  unit  and  would  pro- 
ceed with  this  particular  investigation. 

That  is  only  an  example  of  the  kind  of  thing  that  is  happening 
today. 

That  is  not  to  say  that  Mexican  authorities  don't  still  have  very 
real  concerns  about  the  sovereignty  of  their  nation,  about  making 
sure  that  we  know  whenever  they  think  there  is  something  we 
need  to  know.  But  I  feel  very  strongly  that  we  have  a  good  working 
relationship  and  that  things  are  on  the  mend  in  that  regard,  Mr. 
Sangmeister,  and  I  thank  you  for  letting  me  have  a  chance  to  put 
that  in  the  record. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired. 

Let  me  just  piggyback  on  what  the  gentleman  has  said  and  ask 
you,  Ms.  Sale — I  am  looking  at  the  data  on  the  Border  Patrol.  The 
gentleman  has  asked  about  that.  These  are  June  figures.  Now  they 
are  outdated  to  some  extent,  but  in  June  you  have,  for  example,  fis- 
cal year  1993,  4,635  Border  Patrol  and  the  appropriations  is  $361 
million. 

For  fiscal  year  1994 — now  this  is  June — ^for  fiscal  year  1994,  it 
was  going  to  go  down  by  200,  not  up  by  6  but  down  by  200  to  4,479, 
for  a  figure  of  $352  million. 

The  asterisk  said,  "Numbers  represent  the  administration  re- 
quest," because  President  Clinton  asked  for  a  reduction  in  the  Bor- 
der Patrol,  not  an  increase,  which  was  not,  I  think,  correct  or  ap- 
propriate budgeting.  And  then  along  comes  the  Hunter  amend- 
ment, I  guess,  in  part. 

So  can  you  fill  me  in.  If  the  Duncan  Hunter  amendment  winds 
up  as  part  of  the  conference  committee  report  and  is  passed,  what 
will  that  do  to  your  fiscal  year  1994  numbers  which,  according  to 
this  schedule,  were  4,479? 

Ms.  Sale.  Fiscal  year  1994?  I  don't  happen  to  have  the  picture 
in  front  of  me. 

Mr.  Mazzoli.  Well,  I  will  give  that  to  you.  For  fiscal  year  1993, 
it  showed  4,635. 


38 

I 
Ms.  Sale.  That  is  right. 

Mr.  Mazzoli.  Fiscal  year  1994,  using  the  budget  figures  of  the 
administration — and  that  is  what  the  asterisks  say — it  goes  from 
4,635  to  4,479.  The  money  goes  from  361  to  352. 

Ms.  Sale.  Those  are  the  numbers  that  predate  the  President's 
budget  amendment  that  was  transmitted  this  summer. 

Mr.  Mazzoll  All  right. 

Ms.  Sale.  Those  numbers  represent  what  was  our  initial  pass- 
back  under  the  President's  early  review  of  our  budget  back  in  Feb- 
ruary. 

Mr.  Mazzoll  His  modified  early  review  came  in  there.  What  did 
it  come  in  as? 

Ms.  Sale.  He  has  since,  in  the  wisdom  of  your  ways,  Mr.  Maz- 
zoli, and,  in  fact,  in  addition  to  the  expedited  exclusion  proposals, 
the  enhancements  for  preinspection  overseas,  the  enhancements  for 
the  Asylum  Officer  Corps,  which  are  coming  out  of  the  exams  fee 
account,  he  has  also  provided  for  a  $45  million  increase  and  up  to 
600  officers.  We  also  think  we  will  also  be  able  to  bring  in  adminis- 
trative support  for  the  patrol  in  addition  to  that. 

That  increase  restores  the  $7  million  reduction  to  the  base  which 
would  have  resulted  over  a  2-year  period  in  200  fewer  officers,  and 
allows  us  to  increase,  we  think,  by  at  least  an  absolute  450  new 
additional  officers  and  support  staff  to  allow  us  to  redeploy  officers 
from  support  work  into  line  work  of  almost  another  200. 

Mr.  Mazzoll  I  don't  want  to  take  my  colleague's  time.  Let  me 
just  kind  of  go  back  over  this.  That  $45  million  you  are  talking 
about,  is  that  Hunter's  money,  or  is  that  the  President's? 

Ms.  Sale.  It  is  the  President's  money.  Mr.  Hunter's  proposal  was 
bigger,  as  I  recall — $60  million? 

Mr.  Mazzoll  Was  it  $50  miUion? 

Ms.  Sale.  Sixty  is  the  number  I  recall. 

Mr.  Becerra.  Sixty  million  dollars. 

Ms.  Sale.  Thank  you,  Mr.  Becerra.  And  then  the  President 
thought  that  $45  million  would  make  a  good  plan.  So  that  is  what 
we  want. 

Mr.  Mazzoll  OK.  So  then,  instead  of  4,479,  which  was  the  morn- 
ing line,  what  is  it  going  to  be?  It  would  be  4,479  plus  450? 

Ms.  Sale.  That  is  right. 

Mr.  Mazzoll  Plus  support. 

Ms.  Sale.  Plus  support. 

If  you  generally  just  say  plus  600,  you  will  be  all  right.  And  it 
is  in  excess  of  $400  million  in  the  appropriation  line  item  for  the 
Border  Patrol. 

Mr.  Mazzoll  Thank  you. 

The  gentleman  from  Texas. 

Mr.  Smith.  Thank  you,  Mr.  Chairman. 

Ms.  Sale,  thank  you  for  your  testimony  today  as  well. 

Let  me  just  follow  up  on  the  question  of  Border  Patrol  agents. 
You  will  be  training  anywhere  from  450  to  600  additional  Border 
Patrol  agents,  you  expect.  How  long  will  it  take  you  to  train  those 
agents?  How  long  before  they  will  actually  be  put  in  their  posi- 
tions? 
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Ms.  Sale.  It  is  obviously  a  sequenced  effect,  Mr.  Smith.  We  have 
got  a  plan  in  place  that  says  we  will  have  hired  all  additional 
agents  during  this  coming  fiscal  year. 

Because  we  hire  them  in  increments  of  classes,  400  and  100  at 
a  time,  depending  on  how  many  classes  we  can  run,  and  they  train 
for  17  weeks,  they  will  not  all  be  on  the  line  with  their  badges  ex- 
ercising immigration  authority  until  about  18  months  from  now, 
but  they  will  all  be  on  the  line  within  an  18-  or  20-month  period. 

Mr.  Smith.  How  long  is  the  training  process? 

Ms.  Sale.  The  residential  training  process  is  17  weeks. 

Mr.  Smith.  So  if  we  were  to  put  the  maximum  number  of  agents 
possible  on  the  border,  you  could  process  100  how  often?  Every  17 
weeks?  Is  that  what  you  said? 

Ms.  Sale.  We  have  12  classes  scheduled  for  this  year.  Classes  av- 
erage 48  candidates. 

Mr.  Smith.  Well,  if  you  had  the  maximum  number  of  classes  and 
the  maximum  number  of  people  in  each  class,  how  many  could  you 
train  in  any  given  year? 

Ms.  Sale.  I  don't  want  to  give  you  an  answer  off  the  top  of  my 
head,  Mr.  Smith.  I  would  like  to  provide  one  for  the  record.  There 
are  two  constraints,  obviously,  instructors  and  facilities,  as  well  as 
our  desire  to  put  good  people  through  the  system. 

Mr.  Smith.  I  am  talking  about  using  what  you  have  right  now. 

Ms.  Sale.  Using  what  we  have  right  now,  ws  are  probably  using 
every  capacity  that  is  available  and  putting  12  classes  through  in 
1  year.  THiat,  for  us,  is  a  pretty  good  number. 

Mr.  Smith.  There  are  40  in  a  class?  Is  that  what  you  said? 

Ms.  Sale.  Fifty  in  a  class,  on  average. 

Mr.  Smith.  Fifty.  So  you  could  process  600  a  year. 

Ms.  Sale.  That  is  right. 

Mr.  Smith.  So,  in  other  words,  if  we  wanted  to  increase  the  num- 
ber of  Border  Patrol  agents  to  1,200,  it  would  take  us  2  years  to 
do  that. 

Ms.  Sale.  That  is  exactly  right.  And  you  need  to  remember,  obvi- 
ously, that  we  are  also  having  to  deal  with  whatever  attrition  there 
is.  Little  as  it  is,  we  need  to  make  sure  that  we  keep  our  strength 
up. 

Mr.  Smith.  Right. 

Let  me  go  back  to  the  question  of  civil  rights  violations.  Consid- 
ering the  education  and  training  that  is  now  being  provided  and 
that  you  described  in  detail  a  few  minutes  ago,  do  you  feel  that 
INS  is  making  a  good-faith  effort  to  avoid  these  civil  rights  viola- 
tions? 

Ms.  Sale.  I  think  we  are,  Mr.  Smith.  I  would  acknowledge  that 
inservice  training  is  a  vulnerability  for  us.  We  are  providing  inserv- 
ice  training  and  supervisory  training.  Especially  in  the  Border  Pa- 
trol actually,  we  are  ahead  of  the  line  there,  but  you  could  always 
do  more.  I  think  we  have  gone  to  special  efforts  at  the  local  level 
and  at  the  Academy  to  ensure  that  we  are  doing  that. 

Mr.  Smith.  Do  you  feel  that  the  complaints  about  civil  rights  vio- 
lations have  been  processed  adequately? 

Ms.  Sale.  Yes.  I  think  we  have  got  enormously  complicated  and 
rigorous  procedures  to  process  them. 
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Mr.  Smith.  Do  you  feel  that  the  investigations  have  been  con- 
ducted adequately? 

Ms.  Sale.  I  think  there  is  always  room  for  improvement  on  in- 
vestigations. Most  of  the  investigations  are  conducted  by  our 
trained  investigative  officers  or  by  the  IG. 

Mr.  Smith,  I  know  there  is  room  for  improvement,  but  do  you 
feel  they  are  being  conducted  adequately  under  current  cir- 
cumstances? 

Ms.  Sale.  We  have  had  concerns  about  the  consistency  of  the 
quality  of  the  investigations,  and  Mr.  Chase  has  taken  on  the  addi- 
tional responsibility  of  reviewing  all  investigations  to  ensure  con- 
sistency in  their  quality. 

Mr.  Smith.  As  far  as  you  know,  they  are  being  conducted  ade- 
quately? 

Ms.  Sale.  Yes,  sir. 

Mr.  Smith.  And  then,  do  you  feel  that  the  agents  have  been  dis- 
ciplined adequately  as  well? 

Ms.  Sale.  We  have  a  continuum  of  disciplines,  which  is  guidance 
from  the  Department  of  Justice.  It  runs  the  gamut  of  a  counseling 
memo  to  firing  people. 

Mr.  Smith.  Right,  you  mentioned  examples  of  those.  But  do  you 
feel  that  the  agents  who  have  been  disciplined  have  been  dis- 
ciplined adequately? 

Ms.  Sale.  We  think  we  are  doing  that,  yes.  We  are  providing  for 
consistent  response  to  the  local  officials  through  our  labor  relations 
staff  at  regions,  and  that  staff,  in  turn,  meets  monthly  to  review 
cases,  to  provide  for  consistency  among  them. 

Mr.  Smith.  You  mentioned  a  few  minutes  ago,  I  think,  that  there 
were  still  five  cases  under  investigation  of  civil  rights  violations. 
What  was  the  time  period  that  you  were  talking  about?  I  think  you 
said  something  like  there  were  580,000  apprehensions,  and  of  those 
complaints  issued  during  that  time,  it  boiled  down  to  5  that  were 
currently  under  active  investigation. 

Ms.  Sale.  I  am  not  sure,  Mr.  Smith,  but  you  may  be  reacting  to 
the  data  that  came  out  of  Customs.  That  is  my  recollection. 

Mr.  Baish.  Those  are  the  five  cases  that  span  the  time  of  over 
a  year-and-a-half. 

Mr.  Smith.  Five  cases  over  a  year-and-a-half? 

Mr.  Baish.  Right. 

Mr.  Smith.  And  how  many  apprehensions  approximately  were 
there  during  that  year-and-a-half  period? 

Mr.  Baish.  Apprehensions  in  what  regard,  sir?  You  mean  how 
many  allegations? 

Mr.  Smith.  Yes. 

Mr.  Baish.  There  were  17. 

Mr.  Smith.  How  many  contacts  were  there  between  Border  Pa- 
trol agents  and  illegal  aliens  during  that  period  of  time? 

Mr.  Baish.  I  am  Customs,  Mr.  Smith. 

Mr.  Smith.  Customs,  OK.  Pardon  me. 

Mr.  Mazzoli.  There  were  570  million. 

Mr.  Baish.  Yes,  570  million  people  crossed  the  border  and  were 
processed  by  Customs  and  Immigration. 
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Mr.  Smith.  Do  you  know  of  any  other  law  enforcement  agency — 
is  there  any  other  agency  anywhere  that  has  that  good  of  a  track 
record? 

Mr.  Baish.  I  doubt  it. 

Mr.  Smith.  OK.  One  last  question  for  Ms.  Sale. 

How  many  Border  Patrol  agents  or  Customs  officials  were  in- 
jured, were  victims  of  violence  themselves,  during  that  same  period 
of  time? 

Ms.  Sale.  During  this  year,  the  Border  Patrol  has  had  140  inci- 
dents of  violence  against  officers,  including,  or  affecting  170  offi- 
cers. Sometimes  the  violence  occurs  against  a  team  or  a  group,  and 
we  have  had  16  incidents  of  violence  against  inspectors. 

Mr.  Smith.  How  are  those  cases  handled?  What  do  you  do  about 
the  individual  that  allegedly  committed  the  violence  against  the 
Border  Patrol  agent? 

Ms.  Sale.  Depending  on  the  incident,  we  refer  it  to  local  authori- 
ties, or  we  pursue  the  case  with  our  own. 

Mr.  Smith.  How  many  times  in  all  those  instances  were  sanc- 
tions actually  taken  against  the  individual  who  committed  the  vio- 
lence? 

Ms.  Sale.  I  don't  have  the  answer  to  that  question,  Mr.  Smith; 
I  would  have  to  provide  it. 

Mr.  Smith.  Thank  you,  Mr.  Chairman. 

[The  information  follows:] 

There  were  61  assaults  perpetrated  against  Border  Patrol  Agents  in  San  Diego 
Sector  and  21  assaults  in  El  Paso  Sector  in  1993.  Thirty-three  (33)  of  the  assailants 
were  presented  for  prosecution  to  the  FBI.  An  average  of  1  per  cent  of  all  assailants 
presented  for  prosecution  and  actually  convicted  and  sentenced  for  "Assault  on  a 
Federal  Officer".  The  remaining  99  per  cent  have  historically  been  allowed  to  plead 
guilty  to  the  lesser  misdemeanor  charge  of  illegal  entry. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired. 

The  gentleman  from  California. 

Mr.  Becerra.  Thank  you,  Mr.  Chairman. 

And  thank  you  to  all  the  panelists  for  being  here  ready  to  answer 
questions;  and  actually,  Ms.  Sale,  let  me  thank  you  for  responding 
to  Americas  Watch,  the  report  that  they  submitted  and  the  detailed 
response  that  you  provided  to  them. 

Ms.  Sale.  Thank  you,  sir. 

Mr.  Becerra.  And  I  commend  you  also. 

Mr.  Mazzoli.  Would  the  gentleman  yield  in?  With  your  permis- 
sion, I  would  like  to  put  that  in  the  record,  because  I  did  have  a 
chance  to  read  it,  and  I  don't  know  that  that  was  done  technically, 
but  this  will  be  made  a  part  of  the  record. 

Ms.  Sale.  Thank  you,  Mr.  Mazzoli. 

Mr.  Becerra.  Thank  you,  Mr.  Chairman. 

[The  letter  to  Mr.  Bell  follows:] 
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U^.  Departmeal  of  Justice 
Immicration  and  Natunlizatlon  Service 


MuM«Ma.AC305M 


SEP  15  1993 


Mr.  Peter  D.  Bell 

Chair 

America's  Watch 

485  Fifth  Avenue 

New  York,  N.Y.  10017-6104 

Dear  Mr.  Bell: 

This  is  in  response  to  the  America's  Watch  report  dated  May  13 
regarding  alleged  human  rights  abuses  along  the  D.S. /Mexico  border. 

Let  me  start  by  saying  that  the  men  and  women  of  the 
Immigration  and  Naturalization  Service  (INS)  are  committed  to 
promoting  and  j>rotecting  the  human  rights  of  all  individuals  and' to 
enforcing  the  immigration  laws  in  a  fair  and  humsme  manner.  You 
have  my  assxxrance  that  swift  action  will  be  taken  against  any 
employee  who  violates  these  principles.         .^-Z 

At  my  request,  appropriate  members  of  the  INS  Executive  Team 
reviewed  and  evaluated  each  of  the  recommendations  gniimerated  in 
"the"  report  and  found  that  most  pertain  to  regulation^  and  policies 
already  in  place.  However,  we  acknowledge  that  room  for 
improvement  exists  in  certain  areas  and  agreed  with  some  of  the 
recommendations  found  in  the  report. 

I  have  addressed  each  of  the  recommendations  9a  reflected  on 
the  enclosure.  It  is  important  to  note  that  pur  responses 
incorporate  the  language  of  the  revised  Service  Firearms  Policy  and 
the  Non-Deadly  Force  Policy.  The  revised  Service  Firearms  Policy 
is  pending  negotiations  with  our  Union  Councils,  amd  an 
in^lementation  plan  is  under  development  for  the  Non- Deadly  Force 
Policy. 

Please  note  that  recommendations  <J23,  24,  32,  and  33  require 
follow-up  action  which  the  Office  of  Enforcement  is  in  the  process 
of  pursuing. 

X  appreciate  your  interest  in  this  matter  and  hope  'this 
response  addresses  your  concerns. 


Sincerely, 


/ 


C^ 


:is  Sale 
Acting  Commissioner 


Enclosure 
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JUOCRXCA'S  MKTCB  SIPOKT  RIOOMMDIIUUrZOMS 

INS  needs  to  redirect  ite  alsaioo  to  eiipkaalze  the  promotion 
«nd  protection  of  human  right*  in  the  fulfillment  of  Its 
responalblllty  to  enforce  U.S.    iBnlgratior  laws. 


zas  im  commit fd  to  psomotiag  and  pvotmoting  the  iiiiaaa  ritffat* 
o£  mil  iadividumlm.  A  rwrimr  of  thm  cemmtntm  that  follow,  mm 
w9ll  MM  oar  pewtfng  xorimod  polieiom,  vill  room^hmmimm  oar 
pl0dgm  to  mxtforeo  the  iflaiffratian  law*  in  a  f^ir  and  hoMoa 
muuxT  mnd  to  protect   tha  ri^hta  of  avaxy  hnaan  b^lag. 

2  INS  must  make  clear  to  Its  personnel  that  failure  to  respect 
the  legally  protected  hxanan  rights  of  any  person  will  be 
punished. 

Ota  Jaly  13,  1993,  tha  XMS  CoMBissiosar  seat  the  attaehad 
maaorendoa  to  mil  Dlmtriat  Diractors  and  Chief  Patrol  JLffmntm 
amphmmiting  IKS'  eoomitaaat  to  protactingr  thm  haman  rigbtm  of 
all  parsons  and  to  tmking  mwift  action  aya-^Jist  mny  maiploymm 
who  vIolmtOM   this  prlnaiplm. 

AdditlooMlly,  ZN3  mtandM  rmmdy  to  work  clommly  with  Mexico. 
AM  mn  mxmaplm,  recently  Ita  offieimla  (including  thm  Border 
Petrol)  attended  a  ona-day  meeting  in  Mexico  City  to  dimeumm 
oar  outoal  ooncams,  mmong  them  the  emtmblimimmt  of  alommr 
ooordinmtion  to  mximxirm  protection  of  both  tha./2Wr  anforoaaant 
officerm  enforcing  our  rempecti-vm  laws  and  those  suspected  of 
violmting  thome  laws.  A  follovup  Dmpmrtmmnt  of  Btmtm  mmmting 
--.  Jtms  taJken  place  in  Kmahington,  DC.  Prior  to  tha^a  aost  rscant 
"  "meetinfls  with  tha  aojrmmmmnt  of  Mmxico,  thm  Bordmr  Petrol  hem 
been  involved  in  discossions  with  tha  Oovx-xsaant  of  Mixiao 
Baamn  Kightm  Commiaaion  meabera.  Ihe  Bordmr  Patrol  hma 
provided  a  training  ayllabua  and  haa  invited  the  Oovemment  of 
Mexico  to  examine  oar  training  facility/- '''  review  the 
curriculum,  aa  wall  aa  participate  in  thm  trailing  course  in 
presentations  in  Mexican  culture.  The  Border  Patrol  haa 
recently  complmtmd,  in  conjunction  with  thm  f  Department  of 
jUatiee  Commtmity  Relatione  Service  Diviaion,  apecialimed 
human  relatione   training  in  Si  Paao,   Texas. 

3.        Agents    should,    as    far   as   possible,    apply   non-violent    means 
before  resorting  to  the  use  of  force  or  firearms. 

All  of  the  XKS  law  enforcement  bmndbooka  empbaaiam  that  the 
uae  of  pbyaical  force  or  violence  may  only  be  used  In  aelf- 
defenae,  in  defenae  of  another  peraon,  or  to  auch  en  extent  aa 
ia  abaolutely  neeeaaary  in  making  an  arraaC  or  preventing  an 
eaeape.  The  bandbooka  also  clearly  atate  that  the  uae  of 
exceaeive  force  will  not  be  tolerated.  1^  addition,  theae 
principlea  are  taught  to  immigration  officere  during  baaie 
immigration   laif  enforcement   training. 
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XN9  bMm  tmk^n  mtmpM  to  melidity  mud  morm  almurly  d«fia«  Its 
poiieiem  in  tbm  davnlofmant  of  thr«^  polior  dirmativmm.  2bm 
ai^-Bpmod  Vmhielm  Parmuit  Pollay,  i««n«d  on  July  21,  1993/ 
tbm  BoB'Domdly  Forcm  Policy  aotr  pmndlaff  dsvml^pmant  of  tin 
iaplomantrntion  plmnt  mad  m  atrmnffthmnmd  IMS  Flxmmxmm  Volley 
pending  nmgotimtionm  with  th«  CEaioo  Coaneilm. 


Smction  S  of  thm  rmvimed  ZKB  Firmmxmm  Policy  mtmtmm  thmt  thm 
authority  to  cmrry  firmmxrtm  emrrimm  with  it  mn  ohligmtion  mnd 
rmmponsibilicy  to  oxmraimm  dimciplinm,  rmmtrmint,  mnd  good 
judgmmmnt  in  thmir  umm.  Jbm  policy  mlmo  ctata*  that  firmmxmm 
will  not  be  used  to  intimidmtm  or  comrcm. 

Agents  should  employ  force  only  as  necessary  to  attain  a 
legitimate  objective  and  only  in  proportion  to  the  inportance 
of   that  objective. 

Xm  mtmtod  in  aection  3  of  tbm  ZHS  Hon-Dmmdly  Forcm  Policy, 
Imnigrmtion  officmrm  mbmll  always  uaa  the  ainiaoa  aon-daadly 
forcm  nmc'-ymmmry  to  mccomplimb  tbm  officmr'm  mdaeion  mad  mbmll 
emcmlmtm  to  a  bigbmr  Imvml  of  non-demdly  forcm  only  vbmn  macb 
bigbmr  level  of  forcm  is  waxrantad  by  tbm  mctionm,  mppmrmnt 
intmntiona,  mnd  mppmrmnt  empmbilitima  of  the  eumpect, 
prisoner,    or  maamilant. 

Smction  S  of  tbm  carreat  IKS  Flremrma  Policy  states  that'*  a 
firearm  may  be  diacbmrged  only  ma  a  last  resoirt  whan  the 
officer  reaaonably  believea  that  there  ia  the  threat  of 
imminent  danger  of  loss  of  life  or  grievoua  .p^ily  harm  to 
bimaelf  or  to  another  peraon. 

Section  :  of  the  reviaed  ZNS  Firearma  Policy  ^states  that 
-'firearaa  may  be  diacbmrged  when  tbe  off  ice f  reaaonably 
believes  that  the  person  poammmaea  tbe  memna,  tbe  immediate 
intent,  mnd  tbm  opportunity  of  cauaing  death  or  grieroxia 
bodily  barm  upon  tbe  officer  or  anotber  peraon,  mnd  the  use  of 
demdly  fore*,   ia   tbe  only  appropriate  action.        >"* 

*  / 
Agents    should    minimize    damage    and    injury,     and/  respect    and 

preserve  human  life.  i 

Tbm  ms  policy  on  the  use  of  force  ia  baaed  on  tbe  'force 
continuum'  tnodel  taught  at  the  Federal  Late  Saforcmmmnt 
Training  Center  (FUSTC).  From  options  on  this  continuua, 
officers  are  instructed  to  employ  only  tbe  joinimwn  level  of 
force  necessary  to  control    tbe  situation. 

Section  €  of  tbe  reviaed  INS  Firearms  Policy  states  that  the 
authority  to  carry  firearms  carries  with  it  an  obligation  and 
responsibility  to  exercise  discipline,  restraint,  ^Lnd  good 
judgement   in    their  use. 

On  July  21,  1992,  the  INS  Commissioner  issued  a  restrictive 
policy  for  vehicle  pursuits  that,   as  a  result  of  high-speed  or 
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b»*TdouM  marring  riolmtiona,  eonld  Imad  to  mmriotxm  £ajury  or 
d««th.  Only  Boxdar  Pmtrol  Ag*ntm  b^vm  bmmn  trminad  in  th»  nmw 
policy/  bowwrmr,  tb«  Offiam  of  Znvomtigmtlonm  im  dmvmloping 
wriCCan  irohialm  par*nit  gttldelinmm  for  mpoaiml  ngontm  vhicih, 
onem  mpprovd,  will  bo  mffoetlrm  ..vpon  eoaplotion'  of 
ooBnanmurMto  training,  Tho  Coamlmmionox* m  policy  at«t«aeiit 
eouplioB  with  both  thm  yrohicnlmx  pnrmuit  policy  mtmtomont  of 
thm  Zntoxnmtionml  JLamoaimtioa  of  Chimfm  of  Polieo  mnd  tho 
K»tionml  Instituf  of  Jta«tic«  policy  mntitlod,  'Romtricti'rm 
Polioiom  for  Si^'Speed  Poliem  Porauitm.  * 

6.  Agents  should  ensure  that  assistance  and  nedlcal  aid  are 
rendered  to  any  injured  or  affected  persons  at  the  earliest 
possible  moment. 

Sactrion  8  of  tha  ZSS  Kon-Oaadly  Forea  Policy  mtmtoa  that  any 
anapact  Mho  claiaa  injury  or  appaara  fco  be  injurad  muat 
racaiva  propar  and  timaly  madical  attantion  prior  to  executing 
the  incidant  raporting  requirementa  found  in  the  Policy. 

In  rafaranca  to  ahooting  ineidanta,  aaction  12  of  the  raviaad 
IKS  Plrearma  Policy  atatae  that  depanding  on  the  circumstances 
of  the  incident/  supervisors  may  peraonally  raapond  to  the 
acana,  or  diract  that  an  inveatigativa  taam  raapond  to  the 
scene  and  taka  appropriata  actions  to  ensure  that  all  poaaibla 
aaaiatanca  la  randared  to  injurad  paraone. 

In  addition,  firat  aid/CPU  ia  part  of  tha  bajf^  immigration 
law  anforcamant   training  curriculum  at  FLSTC. 

7.  Agents   should  ensure   that   relatives  or  close    frj.ends  of    the 
_     injuared    or    affected    persons    are    notified    at    "the    earliest 

possible  moment. 

When  INS  aganta  ara  involved  in  a  case  of,  or  otharwiaa 
diacovar,  an  injurad  illagel  entrant,  the  office^- will  attaxopt 
to  contact  an  immadiata  family  msmbar.  Paraonh\accompanying 
the  injurad  person  ara  notified  taxd  guaationad,  aa  to  their 
relation  to  the  injurad.  The  injured  peraonj  if  able,  ia 
given  tha  opportunity  to  peraonally  notify  a  relative  or 
questioned  aa  to  whoa  they  would  liJce  notified.  Hh«n  local 
notification  ia  not  poaaible,  tha  local  or  nearest  Consulate's 
Office  %fill  be  aaked  to  aaaiet  with   the  notification. 

8.  Firearms   should  be  reserved  only  for  the  protection  of  agents 
or   third   persons    from  imminent    threat   of  death. 

Both  the  revised  INS  Firearma  Policy  and  the  proposed  General 
Arreat  and  Firearma  Authority  Regulations  restrict  the  use  of 
deadly  force  to  only  those  aituations  when  an  immigration 
officer  baa  reasonable  grounds  to  believe  tlxat  such  force  ia 
necessary  to  protect  the  officer  or  other  persons  from  the 
present  danger  of  death  or  serious  bodily  harm.  In  addition, 
the    firearms    courses    taught    at    FLETC    incorporate    judgement 
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aiiootiDff  utlliming  thm  rir—xmm  Training  aymfm  (FATS), 

9.  Agents  should  noC  brandish  their  firearms  in  the  course  of 
everyday  enforcement . 

Smatloa  €  of  th«  r«v±mmd  ZK8  rirmmram  Polley  r«qu£T«M 
iamlgxa.tlott  otflemrm  to  act  in  a  pro/a«sioDai  aanner  mad 
tbermfor«,  not  to  cmr^mamly  or  uxmtaamamTily  dimplmy 
firomxmM.  Aoetioa  7  oi  tbm  policy  states  that  isBi^x-atioa 
oitlcmxm  ahalJ  drmiw  thmir  bandgmx  only  Mben  thmy  havw  rsasoo 
to  sjgpeet  that  it  amy  bm  used.  Smctioa  34  farther  restricts 
ijaUtgration  offlcmrm  by  stating  that  thmy  emauot  point  a 
weapon,  loaded  or  unlc-mdmd,  at  anyone  or  mnythlng,  onlecs 
Intmading   to  dlmcbmjrgm   the  weapoa. 

10.  Agents  should  never  shoot  a  fleeing  suspect  unless  absolutely 
necessary  to  preserve  the  lives  of  others. 

Porsuant  to  section  7  of  the  revised  XMS  Firemjz^im  Policy, 
firmmzma  ahmll  not  bm  dimehmrgmd  for  the  parpomm  of  prmvmntiag 
a  person  £roa  flmaing  from  a  crise  scene«^  ftvoidiag  mrrmmt,  or 
aacmping  from  cum  tody. 

11.  Agents  should  never  fire  warning  shots. 

Section  7  of  tbm  rmvimmd  XHS  Firmmzma  Policy  states  that 
firmmrmm  mbmll  not  bm  diacbmrgmd  mm   a  wmmiag  abot. 

12.  Weapons  inspections  should  be  thorough  and  coiusi^teht  so  that 
immigration  law  enforcement  agencies  are  not  dependent  solely 
upon  agents'  reports  regarding  firearms  incidents. 

-'-="-' Section  23  of  tbm  rmviamd  XMS  Firmmrma  Policy  rm^^uirma 
Firmmrma  Xnatraetora  or  Rangm  Offiemra  to  iaapmct  each 
ismiyration  officer's  handgoa  at  each  quarterly  gaalification 
and  record  the  rmeulta  on  a  atandmrd  form.  7ba  policy  mlao 
rmqairma  Firmmrma  Xnatraetora  to  inspect  the  haiddyun  of  each 
ioaigration  officer  who  enters  on  doty  and  .^tp  conduct  a 
aiailmr  inapmction  when  a  bmndgun  ia  iaaumd,  mxcbmngmd,  or 
turned  in.  The  policy  rmqairma  that  appropriate  action  abmll 
bm  taJtmn  iaamdiatmly  when  the  handgun  does  not  mmmt  IKS 
atandarda.  Tbm  policy  fnrtbmr  states  that  ismigration 
offiemra  failing  to  care  for  XHS-ieaamd  firmmrma  in  accordance 
with  training  provided  by  the  Training  Diviaion  may  be  aubjmet 
to  diaciplinary  action. 

13.  Agents  should  be  strictly  prohibited  from  carrying  non-issue 
weapons  when  they  are  on  duty. 

Pursuant  to  sections  6  and  16  of  the  revised  INS  Firearms 
Policy,  authorization  to  carry  bandgana  during  duty  or  non- 
duty  hours  shall  be  limited  specifically  to  those  ZtTS-approved 
revolvers  and  semi-automatic  pistole,    by  job  category. 
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14.  Konl«thal  devices  (i.e.  scun  guns,  gas  guns,  nonleCbal 
projectiles,  and  vehicle  stopping  devices)  should  be  used  in 
preference  to  firearms  and  other  lethal  %feapons. 

Xbs  xns  ass  ot  forea  policy  ±m  hmmmd  on  tb«  '/ores  eoatinuvm' 
modml  aAieh  inmtmetm  oftiearm  to  oss  oaly  thm  minimm  Imvml 
of  toram  noaammmry  to  eoatrol  thm  situaeica.  Bmetion  4  o£  thm 
IXtS  SOu-Damdly  Foraa  Policy  limtm  tha  mutborimad  non-daadly 
foraa  davicam  and  raqairaa  imatigration  ottlcarm  to  use  the 
minima  aou'daadly  fovea  aacaammxy  to  aaaompliah  tha  officar'a 
mimaioa  and  to  aacmlata  to  a  hi^bar  laral  of  ooa-daaOly  fovea 
only  wban  aueb  Jtigfaar  laval  of  fores  is  warraatdd  by  tha 
actions,  appmrant  intantionm,  and  apparant  aapabilitiaa  of  tha 
axtapact,  priaonar,   or  aaaailant. 

15.  All  equipment  carried  by  agents  should  be  used  only  for  its 
intended  purposes  (e.g.  flashlights  and  hand  held  radios 
should  not  be  used  as  weapons)  . 

Saation  9  of  tha  Hon-Daadly  Force  Policy  raqairaa  itamigration 
officara  to  ha  trainad  and  cartifiad  in  tha  nma  of  tha  non- 
daadly  forea  daviea(a)  thay  ara  authorised  to  carry.  Tha 
policy  authorizes  tha  use  of  tha  following  non-daadly  forea 
davieaa:  axpandabla  alda-handla  baton/  nonaxpandabla  aida- 
handla  baton;  conventional  atraight  baton  for  aaa  only  vithiu 
detention  facilitiaa/  eollapaible  steel  baton,-  and  electronic 
da  fans  a  modala  for  use  only  when  transporting  peraona  arraat'ad 
or  detained.  Aa  Border  Patrol  recently  implemented  the  aide- 
handle  baton  prograa  aa  a  non-deadly  force  option,  and  all 
Border  Patrol  Xgenta  will  be  trained  and  certified  in   its  use. 

16.  When  injury  or  death  is  caused  by  the  use  of  force  or 
^__  .fire«unns,  agents  should  report  the  incident  immediately  to 

" their' superiors . 

Section  12  of  the  raviaed  IKS  Firearms  Policy  atatea  that  any 
immigration  officer  who  participates  in  or  observes  a 
reportable  shooting  incident  must  report  the  incident  to  a 
auperviaor  within  one  hour  of  the  incident  unles^  physically 
unable  or  othertfise  impaired.  i 

i 
Section  8  of  the  INS  Non-Deadly  Force  Policy  stipulates  that 
any  incident  involving  the  use  of  non -deadly  force  that 
results  in  injury  or  suspected  injury  must  be  reported  orally 
within  one  hour  of  the  incident  to  the  supervisor  on-duty, 
followed  by  a  written  report  submitted  to  the  supervisor  on- 
duty  by  the  end  of  the  employee's  work  shift. 

17.  Agents  should  never  use  force,  threats  of  force,  or  arbitrary 
detention  as  forms  of  extrajudicial  punishment. 

All  IKS  law  enforcement  policies  prohibit  abuse  of  authority, 
including  the  use  of  excessive  force.  The  Commissioner ' a 
memorandum    of    July    13,     1993    reiterates    this    principle    and 


48 


mtipolmtmm  thmt  vlolmtloam  tbmrmof  will  bm  d—lt  with  swiftly 
mnd   •«v«r«ljr. 

18.  A  fxilly  eapotfered  and  independent  Review  Boaird,  outside  INS, 
should  be  created  to  investigate  all  ooaqplaints  of  abuse 
directed  at  INS. 

ZK8  ham  a  propoaml.  undmr  ooosidaraeion  to  ermmf  a  Citixaas 
Advisory  Pansl  (CAP)  for  the  purpoms  oft  (1)  scaeptinff  and 
r0viawisxff  aiwilian  aompl^iiJits  of  aboaa  against  IKS  ^aployaas, 
and  (2)  raviawing  tha  symtams  and  proeaduras  in  XKB  for 
handling  such  ccaiplaints.  Simultanaoasly,  savaral  IKS  Bordar 
Patrol  Saotors  and  Districts  hava  aatabliahad  or  participatad 
in  local   community  ralations  boards. 

19.  INS  should  make  public  the  names  of  all  agents  alleged  to  have 
been  involved  in  cases  of  serious  abuse,  unless  there  is 
specific  evidence  that  doing  so  vrould  jeopardize  the  safety  of 
the  agents  involved  or  hinder  the  investigation.  If  these 
special  circumstances  are  temporary,  the  names  should  be 
released  when  the  circiimstancee  no  longer  exist. 

Xt  is  appropriate  to  release  names  at  the  time  of  indictment 
or  arrest.  The  current  policy  of  not  releasing  the  names  of 
agents  alleged  to  liava  been  involved  in  caaea  of  serious  abuse 
continues  for  sound  reasoxis.  While  the  agent's  case  is  under 
investigation,  release  of  names  could  serve  to  prejudice  the 
case.  If  the  agent  is  exonerated  of  the  allegaf^on  or,  if  the 
allegation  proves  to  be  unsubstantiated  or,  thhra  is  no  trial 
resulting  from  the  allegation,  no  useful  purpose  is  served  in 
releasing  the  agent's  name  other  than  to  make  the  agent  and 
his  or  her  family  Che  targets  of  cruel  innuendo  ami  harassment 
-—•'£n  the  community   where  thay  reaide. 

20.  Ho  agent  involved  in  such  an  incident  should  be  reinstated 
without  first  receiving  stress  counseling.      ., 

Section  12  of  the  revised  ZN3  Firearms  Policy  stk^es  that  when 
tn  immigration  officer' a  use  of  a  firearm,'  either  on  or  off 
duty,  reeulta  in  death  or  serious  injury,  the  officer  shall  be 
provided  with  psychological  couuaaling  in  accordance  with  the 
INS  Employee  Assistance  Program,  implemented  January  25,  1990. 
The  program  vses  a  xiational  network  of  police  paychologiats 
for  specialized  counseling  in  traumatic  incident   cages. 

21.  Procedures  should  be  established  to  enable  undocumented 
immigrants  to  file  complaints  against  agents  without  fear  of 
reprisal . 

The  policies  and  procedurea  of  the  Office  of  Profeaaional 
Responalbility  and  the  Office  of  the  Inspector  General  of  the 
Department  of  Justice  currently  have  establiabed  procedurea  to 
protect  the  identities  of  complainants  and  wltnesaee  from 
disclosure  to  INS  personnel. 
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22.   The  public  should  be  effectively  informed  of  its  right  to  file 
coo^laints  against  IKS  abuse. 

Tbm  XXtS  foUowm  an  sstaiilislisd  proemmm  £or  thm  hmadling  mad 
invmstiffrntioa  of  ccmplmiatm  iavoJviia^  alla^atioos  of 
mimocaduet  and  other  aattars.  Jbrn  Ottlem  of  thm  Xnmpmctor 
Oixertil  (OXa)  mad  thm  Clyril  Rl^tm  Dl-rimlofa  of  thm  Fmdmrml 
Boreaa  of  Xnvmmtlgmtioa  (FBI)  mrm  tmmkmd  with  invmrntigmtiag 
mllmgmtlona  of  abase  and  civil  rigbtm  violations  eoBBittsd  1^ 
ail  OepartaanC  of  JUMtiam  mgmncimm.  Smrriem  mmploymms  are 
boond  by  rmgulmtiaa  to  report  may  mllmgrntioa  of  aisoaoAiot. 
Fmilurm  to  do  mo  umy  result  ia  dimeipliamry  action,  iaclvdiag 
rmmovml. 

Ia  ma  mffort  to  mmaitt  iadlvidumla  with  complmiatm,  thm  Boxdmr 
Pmtrol  luLM  tmkma  additional  mtmpm  to  fmeilitmtm  the  complaint 
procmmmf  much  mm  dmvmlopiag  a  mtmadmrd  public  complmJat  form 
to  be  mvmilmblm  at  trmffic  cbeckm,  police  dap&rtnients,  mad 
ports  of  ma  try  J  Public  Service  Jlnnounceoents;  mad  buapmr 
sticJters  on  the  vmmr  of  atmrkmd  patrol  whiclmm  with  thm  locml 
Bordor  Pmtrol   telephone  nuaber. 

23.  All  INS  personnel  should  be  fully  familiar  with  the  complaint 
process . 

All  INS  mmployeea  will  b9  iamtructed  ia  thm  complmiat  procmmm. 

24.  Easy-to-understand  complaint  forms  should  be  supplied  and  an 
explanation  of  the  complaint  procedures,  in  th^ languages  of 
the  immigrant  community,  should  be  displayed  *i)rominently  in 
all  INS  offices. 

-  -.-fiar^e" posters  in  Blaglimh  mad  Spmaimh  will  be  dmrnigamd  that 
providm  the  phone  noaber  mad/or  mddrmmm  for  lodgiag  a 
coBq>laint  against  an  IXtS  mmployem.  The  posters  will  be  plmcmd 
in  prima  IKS   locations  nationvide. 

25.  A  24-hour,  toll  free  phone  number,  staffed  by\  persons  who 
speak  all  languages  of  the  immigrant  comnninity,  should  be 
established  for  the  purpose  of  receiving  compl/aints  against 
agents  of  the  INS. 

All  IKS  officma  mrm  prmpmrmd  to  receive  coqplaints  of 
miaconduct  mgmiaat  IKS  mmployeea.  IKS  officma  mrm  mtmffmd 
with  mmployeea  lAo  can  cofflmnnicate  ia  the  predcmiamat  laagumge 
of  the  immigrmnt  community  they  aerve.  Anyone  wiabiag  to  file 
a  complaint  may  do  ao  at  any  XNS  office  or  by  contactiag  any 
IKS  employee.  Complainta  made  to  IKS  will  be  referred  to  the 
Office  of  the  Inspector  General  (OIG)  or  the  IKS  Office  of 
Internal  Audit  for  action.  Complaints  may  also  be  made 
directly  to    the   OIG. 

Although  not  all  IKS  offices  remain  open  24  hours,  each  Border 
Patrol  Sector  headquarters  has  a  24 -hour  communications  center 
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and  th«  phon*  aumb«T  im  pubUmh^d  la  loaml  pbea*  dirmotoriem. 

This    rmccamMidmtion    will    also  h«    referred    to    the  OX0  for 
aooBidermtioa. 

2€.  All  persona  who  file  cooplalnts  should  be  Informed  when  their 
complaints  are  received,  given  periodic  status  reports,  and 
provided  access  to  an  i^ipeal  process. 

~H8  mgx««m  that  eaatpZaiaants  mhould  hm  informed  mm  to  the 
status  of  theix  coapluiut.  The  ZKS  Office  of  Intoraml  Aadit 
im  developing  a  eyetea  which  will  provide  euse  mtetue  to 
coapleiamatm  upon  jreqaemt.  ZKS  dimmgreea  with  the  mugffemtion 
that  en  eppeelm  proeema  be  provided  in  that  other  well  known 
avenaea  of  relief  are  available  including  petitioning  a  £vaCe 
or  Federal  Court.  thia  mnggeatioa  will  alao  be  referred  to 
the  OXa  for  conaideration. 

27.  The  appeal  process  should  be  public  and  transparent,  except  in 
unusiial  cases  in  which  specific  evidence  is  presented  as  to 
why  the  Review  Board  should  do  otherwise. 

See  response  Co  recofflmesdation  §2€. 

28.  Under  no  circumstances  should  reprisals  be  taken  against 
undocumented  immigrants  who  file  complaints,  nor  against 
agents  who  denounce  violations  to  the  Review  Board. 
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ZtfS  agreea.     Current  and  proposed  rules  support  this  position. 

29.  Cases  in  which  reprisals  are  alleged  should  be  referred  to  the 
Review  Board  and  treated  like  other  complaints  oi.   abuse. 

See  response   to  recoamandation  §16. 

30.  No  information  obtained  regarding  the  imraigrati,<^n  status  of 
witnesses  to  alleged  violations  committed  by  aa|ents  which  is 
obtained  in  connection  with  investigations  into /such  abuses, 
should  be  used  against  such  witnesses  ii^'  immigration 
proceedings . 

ins  agrees  if  the  allegation  ia  heinous  and  is  supported  by 
other  facta.  Ho\fever,  although  the  information  from  key 
witnesses  will  not  be  used  against  them,  thia  does  not  mean 
that  ultimately  they  will  not  be  placed  In  deportation 
proceedings . 

31.  All  agents  who  regularly  come  into  contact  with  the  public 
should  be  in  uniform  and  clearly  identifiable  by  name. 

INS  agrees  that  immigration  law  enforcement  officers  who  have 
contact  with  members  of  the  public  day  in,  day  out  should  be 
in   uniform.      A  name    tag  is  part  of   the  official    INS   uniform. 
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32.  All  INS  vehicles  should  bear  large,  fluorescent,  reflective 
tv»o  or  three-digit  identification  ninnbers. 

HtS  mgrmmm  that  whicles  ossd  on  «  reyalar  tmrnim  to  pmtxol  the 
border  sboold  dimplay  identi/ieaeion  auabers.  All  now  Bordor 
Pmtrol  ^ohieloB  will  boMr  ^aible  rotloctlvo   nombers. 

33.  .  INS  should  elininate  all  strip  and  body  cavity  searches  unless 

there  is  probable  cause  to  suspect  that  a  person  possesses 
contraband.  Strip  and  body  cavity  searches  should  never  be 
used  to  intinidate,  harass,  or  hundliate  the  person  being 
searched.  Whenever  possible,  strip  and  body  cavity  searches 
should  be  conducted  by  third  parties,  rather  thstn  the 
arresting  agent. 

XHS  im  currently  roviewing  its  policy  on  atrip  and  body  aavity 
searches. 

34.  All  agents  should  be  re<iuired  to  undergo  human  rights  training 
to  increase  their  understanding  of  the  basic  rights  of  the 
individuals  with  whom  they  are  in  contact  daily. 

Baaic  iamigration  law  anforcement  training  ancoapaaaas  a 
complata  coxiraa  of  training  that  incladaa  constitutional  law, 
civil   righta,    the  Miranda  warning,    and   human  relations. 
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Mr.  Becerra.  And  I  believe  some  time  in,  July — mid- July — ^you 
sent  a  letter  out  to  all  the  folks  in  the  INS,  asking  them  to  rededi- 
cate  themselves  to  the  highest  standards,  and  I  applaud  you  for 
doing  that  as  the  person  on  top  of  the  agency. 

Let  me  go  into  a  few  things.  First,  I  would  like  to  make  a  com- 
ment on  some  of  the  things  my  colleagues  have  said,  and  I  agree 
with  them  that,  given  the  number  of  contacts  made  by  both  Cus- 
toms and  INS,  the  number  of  complaints  that  we  have  registered 
is  obviously  very,  very  small — no  doubt.  I  think  that  is  a  reflection 
that  most  of  the  employees  of  both  agencies  do  tremendous  work, 
again,  under  very  tough  circumstances.  But  we  do  have  records  of 
abuse. 

Ms.  Sale.  That  is  right. 

Mr.  Becerra.  And  we  do  have  convictions  and  records  that  there 
are  people  who  have  abused,  although  small  as  they  may  be.  I 
think  there  are  a  number  of  reasons,  obviously.  A  number  of  people 
are  very  concerned  about  reporting  instances  of  abuse.  Others  just 
prefer  not  to  because  it  makes  no  sense.  If  you  are  trying  to  cross 
the  border  and  you  have  no  documentation,  why  make  an  allega- 
tion of  abuse?  You  are  not  going  to  go  testify  in  court  if  you  can't 
come  into  this  country  to  begin  with.  And  oftentimes,  of  course,  we 
find  that  the  process  itself  is  oftentimes  not  the  best  to  try  to  adju- 
dicate that  particular  individual's  case. 

I  also  would  mention  that  the  LAPD  was  held  in  the  highest  re- 
gard until  a  couple  of  years  ago  when  we  found  out  that  Mr.  Rod- 
ney King  happened  to  be  caught  on  videotape  being  abused  by 
some  individuals,  and  as  a  result  we  found  that  we  had  to  rededi- 
cate  ourselves  within  L.A.,  to  try  to  upgrade  the  standards  within 
our  own  police  force. 

Let  me  go  into  the  issue  of  training  and  also  investigations.  I 
suspect  you  are  familiar  with  the  auditor  general  of  the  Depart- 
ment of  Justice's  report  back  in  March  within  your  own  parent 
agency.  Let  me  quote  what  he  said  in  his  statement  back  on  March 
30,  1993. 

Well,  first  let  me  ask,  Ms.  Sale.  You  mentioned  that  you  feel  that 
the  INS  is  doing  a  satisfactory  job  of  trying  to  police  itself,  its  own 
investigations.  For  how  long  would  you  say  that  the  INS  has  been 
doing  a  decent  job? 

Ms.  Sale.  I  feel  far  more  comfortable  since  we  centralized  the 
function,  Mr.  Becerra. 

Mr.  Becerra.  And  that  was  back  on? 

Ms.  Sale.  February  of  this  year. 

Mr.  Becerra.  OK. 

And  as  far  as  the  training  of  INS  personnel,  how  long  have  you 
felt  comfortable  with  the  training  processes  within  the  INS  for  its 
personnel? 

Ms.  Sale.  Essentially  since  I  had  enough  time  to  fully  under- 
stand it,  which  is  probably  within  6  months  of  my  being  there. 

Mr.  Becerra.  That  would  have  been  when? 

Ms.  Sale.  Eighteen  months  ago  at  this  point,  I  would  assume. 

Mr.  Becerra.  OK. 

Ms.  Sale.  I  went  to  some  lengths  to  review  the  training  curricu- 
lum, to  meet  with  FLETC  staff  independent  of  meeting  with  INS 
staff  at  the  Center,  and  then,  furthermore,  to  meet  with  and  ask 
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for  reviews  of  some  of  our  training  procedures,  with  particular  re- 
gard to  validation  and  reliability  criteria,  from  staff,  senior  staff,  at 
the  Office  of  Personnel  Management,  who  have,  in  fact,  attested 
and  given  me  some  confidence  about  the  reliability  with  which,  and 
validity  with  which,  we  are  designing  our  curriculum  and  using  the 
training. 

I  had  two  concerns:  Obviously,  the  fact  that  the  training  needed 
to  put  out  the  best  officers  that  we  could  possibly  put  out;  secondly, 
that  because  it  is  a  pass/fail,  go/no  go — if  you  don't  pass  training, 
you  are  not  hired,  you  don't  work  for  the  INS — I  was  very  con- 
cerned that  we  would  meet  a  standard  of  validity  and  job-related- 
ness  in  that  regard,  I  have  assurances  from  senior  personnel  at  the 
Office  of  Personnel  Management  that  our  procedures  are  tech- 
nically correct  and  accurate  and  among  the  best  in  the  country. 

Mr.  Becerra.  Do  you  feel  satisfied  with  the  screening  process 
you  have  for  the  folks  who  are  applying  to  work  with  the  INS? 

Ms.  Sale.  I  think  we  are  doing  the  maximum  we  can  under  the 
constraints  of  title  V  of  the  Civil  Service  Act. 

We  have  asked  the  Office  of  Personnel  Management  to  prepare 
an  examination  that  would  assist  us  in  looking  at  suitability  prior 
to  putting  people  in,  and  I  expect  to  have  the  results  of  that  within 
a  year.  They  will  develop  such  an  examination  very  cautiously  and 
carefully. 

Mr.  Becerra.  But  you  do  at  this  point  feel  satisfied  with  the 
screening  process?  Or  are  you  waiting  for  the  report? 

Ms.  Sale.  We  put  400  people  through  a  screening  process  and  a 
training  process  last  year  that  resulted  in  300  officers  passing  an 
exam  and  getting  online.  We  have  had  minimal  turnover  and  loss; 
we  have  had  no  incidents  or  problems  in  that  class. 

There  was  one  candidate  who  was  in  training  for  whom  the  secu- 
rity investigation  had  not  been  completed  because  we  were,  frank- 
ly, trying  to  meet  a  commitment  to  get  a  certain  number  of  officers 
on  the  line  timely.  They  would  not  leave  the  training  until  the  se- 
curity investigation  was  done.  When  information  about  that  offi- 
cer's security  background  came  forward,  he  was  dismissed. 

Mr.  Becerra.  Well,  let  me  read  into  the  record  what  was  said 
by  the  Inspector  Greneral  of  the  Department  of  Justice,  Mr.  Richard 
Hankinson,  back  on  March  30,  1993,  with  regard  to  employee 
screening. 

"Although  not  alone  in  the  Department  of  Justice,  INS  has  suf- 
fered serious  problems  with  employee  background  investigations. 
The  problem  was  first  reported  as  a  material  weakness  in  1989  as 
a  result  of  a  special  audit  of  the  INS."  He  goes  on  to  say,  "The  de- 
gree and  seriousness  of  INS  failings  were  found  during  an  April 
1992  OIG  inspection  of  Justice-wide  background  security.  The  fig- 
ures were  dramatic.  Of  the  5,559  INS  employs  possessing  top  se- 
cret or  secret  classifications,  4,205,  76  percent,  of  the  employees, 
were  in  violation  of  Department  security  background  regulations. 
These  regulations  require  employees  reinvestigations  at  least  every 
5  years.  Of  those  employees  in  violation,  55  percent  had  not  been 
reinvestigated  in  over  10  years  and  35  percent  had  not  been 
reinvestigated  in  over  15.  Additionally,  many  of  the  background  in- 
vestigations which  contained  derogatory  information  were  never 
adjudicated,"  it  goes  on  to  say.  "This  included  employees  in  highly 
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sensitive  positions.  For  example,  an  INS  law  enforcement  officer 
who  tested  positive  for  marijuana  at  the  time  he  entered  on  duty 
in  1986  had  an  allegation  in  his  investigative  report  that  he  had 
possibly  sold  drugs.  However,  he  was  still  employed  in  1991  and 
had  served  on  a  drug  task  force." 

"Another  INS  enforcement  officer  was  described  in  his  investiga- 
tive report  dated  1985  as  being  a  'walking  timebomb,  a  pathological 
liar,  someone  who  lacked  judgment  and  was  unfit  for  law  enforce- 
ment.' He  was  involved  in  two  firearm  incidents  before  his  federal 
employment.  However,  he  was  hired,  has  a  career  status,  and  was 
still  employed  at  the  time  of  our  inspection." 

I  would  say  again  that  obviously  it  is  difficult  for  the  Commis- 
sioner to  be  aware  of  everything  that  is  going  on,  but  that  does 
cause  some  pause  for  concern  among  some  of  us. 

Let  me  go  on  to  the  inspection. 

Ms.  Sale.  I  really  think  I  would  like  to  put  something  in  the 
record  in  response  to  that,  Mr.  Becerra. 

Mr.  Becerra.  Please. 

Ms.  Sale.  I  have  three  reactions.  One,  I  hope  that  in  the  year 
2000  there  won't  be  a  Commissioner  responding  to  findings  of  a 
1983  and  1985  IG  report,  although  that  may  not  be  the  case. 

Mr.  Becerra.  1993. 

Ms.  Sale.  1993  on  reinvestigations.  The  entire  Department  of 
Justice,  unfortunately,  had  fallen  behind  in  its  own  policy  to 
reinvestigate  employees  every  5  years. 

Congress,  in  its  wisdom,  appropriated  extraordinary  amounts  of 
money  for  that  purpose.  We  hired  a  special  security  officer  and  cen- 
tralized that  function  in  INS  2  years  ago,  and,  to  my  knowledge, 
although  I  don't  have  the  data  with  me,  we  are  on  target  in  a  "get 
well"  arena. 

We  have  also  proven  to  the  Department  of  Justice  that  we  are 
capable  of  adjudicating  problem  cases  ourselves  because  of  the  ex- 
traordinary hiring  of  Ken  Lopez,  who  happens  to  be  the  Director 
of  Security  for  INS,  a  senior  cai'eer  official  with  ample  govern- 
mental experience  in  places  like  NASA,  the  Department  of  State, 
and  HHS,  and  are  now  adjudicating  cases. 

Part  of  what  would  happen  is,  a  problem  case  such  as  the  one 
cited  would  come  up;  we  were  not  authorized  to  take  action  until 
a  determination  had  been  made  centrally  at  the  Department  of 
Justice  about  that  person's  suitability.  Unfortunately,  cases  piled 
up. 

Mr.  Becerra.  You  are  saying  during  the  screening  process  you 
could  not  take  a  look  at  the  investigative  report  on  someone's  back- 
ground and  decide  not  to  hire? 

Ms.  Sale.  You  need  to  make  a  distinction  between  the  initial 
hire  in  which,  in  fact,  we  are  making  those  distinctions  and  have 
resolved  £in  old  problem  in  which  one  region  in  INS  didn't  do  that 
timely  but  have  now  become  current  in  all  initial  hires. 

After  a  person  is  hired  at  the  Department  of  Justice,  there  is  a 
policy  requirement — it  is  a  matter  of  procedure — that  every  5  years 
their  suitability  records,  their  investigation,  be  updated.  It  is  that 
updating  that  the  IG  refers  to  had  not  been  occurring  timely,  had 
not  been  occurring  anywhere.  We  are  now  current  on  those  updates 
and  are  rigorously  pursuing  those  issues. 
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We  are  also  doing  more  than  that.  When  someone  comes  up  for 
promotion  into  a  supervisory  or  managerial  position  in  INS,  if  their 
suitability  is  not  current,  if  they  have  not  filled  out  the  forms,  they 
are  not  considered  for  that  job.  I  mean  that  is  how  rigorously  we 
have  taken  that  mandate. 

I  am  sorry  about  what  happened  in  the  eighties.  We  are  trying 
to  make  amends,  and  I  hope  that  we  will  be  able  to  prove  to  you 
that  things  are  better  today  and  will  be  better  in  the  future. 

Mr.  Mazzoli.  The  gentleman's  time  has  expired.  We  will  come 
back  for  a  second  round. 

Mr.  Becerra.  Thank  you. 

Mr.  Mazzoli.  And  I  gather — Mr.  Baish,  you  were  nodding  a  cou- 
ple of  times.  So  essentially  what  Ms.  Sale  was  saying  not  only 
meets  with  your  approval  but  basically  is  what  Customs  does  too, 
the  periodic  evaluations  and  what-have-you? 

Mr.  Baish.  That  is  right,  Mr.  Chairman.  A  lot  of  what  Ms.  Sale 
was  saying  applies  to  Customs  also.  We  do  periodic  reinvestigations 
of  our  employees,  and  we  have  a  very  rigorous  investigation  that 
includes  new  hires  with  full  financial  and  background  checks.  We 
have  been  able  over  the  past  3  years  to  use  contractors  to  do  that 
type  of  reinvestigation,  and  it  has  proven  to  be  very  satisfactory. 
It  has  freed  up  our  own  Internal  Affairs  agents  to  do  that,  do  the 
investigations,  the  complaints,  and  integrity  violations. 

Mr.  Mazzoli.  Good.  Thank  you  very  much. 

The  gentleman  from  California. 

Mr.  Gallegly.  Thank  you  very  much,  Mr.  Chairman, 

I  apologize  for  coming  in  a  little  late.  Sometimes  when  you  have 
three  committees  going  at  the  same  time,  I  am  able  to  cover  two 
at  the  same  time,  but  I  haven't  figured  out  how  to  do  three  yet. 

Mr.  Mazzoli.  Bilocation  and  trilocation. 

Mr.  Gallegly.  In  any  event,  I  do  have  a  statement  I  would  like 
to  ask  be  placed  into  the  record,  and  in  the  interests  of  time  I  won't 
read  it. 

Mr.  Mazzoli.  Without  objection,  so  ordered. 

[The  prepared  statement  of  Mr.  Gallegly  follows:] 

Prepared  Statement  of  Hon.  Elton  Gallegly,  a  Representative  in  Congress 

From  the  State  of  California 

First,  let  me  thank  the  Chairman  for  holding  these  oversight  hearings  on  the  op- 
erations of  the  Border  Patrol. 

Today,  we  are  to  examine  a  number  of  complaints  that  have  been  leveled  against 
the  Border  Patrol  for  alleged  abuse  and  look  into  the  possibility  of  installing  an 
independent  enforcement  review  board  to  oversee  the  Border  Patrol  agents  and  look 
into  the  complaints  of  abuse  that  they  are  alleged  to  have  committed  in  the  co\jrse 
of  their  duties. 

I  would  like  to  urge  a  word  of  caution  to  my  colleagues.  I  have  no  doubt  that  there 
have  been  instances  of  abuse,  including  the  occasional  unnecessarily  rough  handling 
of  aliens  by  Border  Patrol  agents.  But  I  would  like  to  remind  everyone  that  the  Bor- 
der Patrol  has  a  tremendous  responsibility  of  patrolUng  our  borders  and  keeping  out 
illegal  aliens.  With  something  less  than  4,000  agents,  the  Patrol  is  supposed  to  pro- 
vide border  security  along  1,500  miles  of  our  border  with  Mexico.  Within  the  San 
Diego  sector  alone,  thousands  of  aliens  attempt  to  cross  Ulegally  every  day.  One  has 
only  to  watch  that  sector  by  night  to  see  what  these  agents  are  up  against.  I  have 
seen  them  being  overwhelmed  by  groups  of  taunting  illegals  who  alternately  hide 
and  escape  across  the  breach  created  when  the  agents  are  forced  to  repel  another 
group  at  another  part  of  the  sector.  It  is  an  exasperating,  sometimes  perilous,  often 
frustrating  job  for  so  few  agents. 
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I  have  called  for  nearly  doubling  the  size  of  the  Border  Patrol  and  have  introduced 
legislation  to  this  effect,  as  have  others.  I  have  even  proposed  recruiting  qualified 
military  personnel  facing  imminent  discharges  due  to  defense  cutbacks  to  strength- 
en the  Border  Patrol.  Of  covirse,  more  manpower  is  not  the  only  answer.  They  must 
be  better  equipped  and  trained  and  prepared  to  deal  more  effectively  with  large 
groups  of  aUens.  The  Congress  must  also  remove  the  incentives  for  illegal  immigra- 
tion, by  cracking  down  on  document  fraud  and  cutting  off  payments  of  federal  bene- 
fits to  persons  not  legally  qualified  to  receive  them. 

This  does  not  excuse  any  abuses,  but  it  does  help  to  explain  them.  Before  we  hast- 
ily condemn  the  undiscipUned  actions  of  a  small  number  of  agents  in  an  overworked, 
undermanned  force,  let  us  remember  what  a  difficvdt  job  the  Border  Patrol  has  to 
stop  the  flood  of  illegal  immigration,  without  the  tools  and  resources  needed  to  han- 
dle such  a  major  task. 

Thank  you,  Mr.  Chairman. 

Mr.  Gallegly.  But  I  would  like  to  just  ask  one  quick  question 
of  Ms.  Sale. 

First  of  all,  I  really  appreciate  her  dedication  and  her  candid  way 
of  dealing  with  us  every  time  she  is  over  here.  We  seem  to  have 
been  working  very  well  together  all  year,  and  I  look  forward  to  that 
continuing. 

One  of  the  questions  that  I  have,  and  I  am  not  sure  that  there 
is  really  an  answer  to  it,  relates  to  the  fact  that  we  have  a  Presi- 
dent who  has  gone  to  the  Nation  and  made  what  appears  to  be  a 
strong  statement  regarding  his  commitment  to  dealing  with  the 
issue  of  illegal  immigration. 

However,  there  seems  to  be  a  contradiction  when  he  makes  a  re- 
quest for  an  actual  reduction  in  Border  Patrol  of  200  rather  than 
the  status  quo  or  an  increase,  when  we  know  that  right  now  trjdng 
to  stop  the  flow  of  illegal  immigration — with  the  number  of  Border 
Patrol  agents  we  have — would  be  like  trying  to  catch  a  B— 1  bomber 
with  a  butterfly  net.  So  that  being  the  case,  I  am  a  little  perplexed 
as  to  why  he  would  request  the  200-person  reduction  in  the  Border 
Patrol. 

Do  you  have  an  answer  for  that? 

Ms.  Sale.  The  President's  initial  budget  review,  which  was  exe- 
cuted in  February  of  this  year,  provided  for  no  net  increase  in  the 
Border  Patrol  and  assigned  to  INS  our  pro  rata  share  of  across-the- 
board  reductions  that  were  part  of  his  policy  directive  to  reduce 
employment  in  the  Federal  service  and  to  reduce  bureaucracy. 

It  was  that  across-the-board '  reduction  that  would  have  netted 
over  this  year  and  next  year  a  200  employment  reduction  in  the 
Border  Patrol. 

Since  then,  the  President  has,  in  fact,  had  a  second  opportunity 
to  review  the  obligations  and  work  load  inherent  in  the  INS  and 
has  proposed  an  amendment  this  summer,  I  am  sure  you  are 
aware,  Mr.  Gallegly.  To  accompany  his  proposals  for  expedited  ex- 
clusion proceedings,  there  were  associated  with  those  proposals — 
and  criminal  sanctions,  additional  criminal  sanctions  for  INS  viola- 
tions— there  was  a  budget  amendment  proposed.  That  budget 
amendment  sustained  and  increased  our  commitments  to 
preinspection  overseas  in  the  airport  inspection  process,  increased 
staffing  for  the  asylum  officer  corps  both  to  recognize  the  backlog 
there  and  to  enhance  our  ability  to  do  the  expedited  exclusion — ex- 
cuse me — asylum  interviews,  and  finally  proposed  a  $45  million  in- 
crease and  up  to  600  additional  staff  for  the  Border  Patrol. 
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So  today,  at  least,  the  President's  position  is  a  plus-$45  million 
and  plus-600  staff  for  the  Border  Patrol,  as  distinct  from  his  com- 
ing in  position  which  was  an  across-the-board  reduction. 

Mr.  Gallegly.  I  appreciate  that  response. 

While  it  was  a  reduction  yesterday,  or  the  day  before  yesterday, 
and  an  increase  today,  I  would  hope  that  you  would  continue  to  use 
your  influence  over  there  so  that  tomorrow — we  hope — he  will  con- 
tinue to  be  working  toward  building  our  Border  Patrol. 

I  applaud  him  for  his  interest  in  cutting  bureaucracy.  I  think 
there  are  a  lot  of  places  in  the  bureaucracy  where  we  can  make  sig- 
nificant cuts,  but  when  it  gets  down  to  the  young  men  and  women 
trying  to  protect  our  international  borders,  I  think  we  need  a  great 
deal  of  support  there,  and  I  appreciate  your  help. 

Ms.  Sale.  Thank  you,  Mr.  Gallegly.  There  is  no  doubt  in  my 
mind  about  this  committee's  support  for  the  work  that  INS  and 
Customs  do.  There  is  also  no  doubt  in  my  mind  at  this  point  about 
the  fact  that  in  Janet  Reno  we  have  an  extraordinary  individual 
with  an  extraordinary  amount  of  commitment  to  our  pursuing  our 
obligations  in  a  legal  and  professional  and  ethical  way  and  with  the 
resources  we  need  to  do  that  and  that  the  President  has  also  dem- 
onstrated his  commitment  to  that.  So  I  hope  that  it  is  sustained. 

Mr.  Gallegly.  Thank  you  very  much,  Ms.  Sale. 

Mr.  Chairman,  I  would  jdeld  back. 

Mr.  Mazzoll  Thank  you. 

Let  me,  pose  a  few  wrap-up  questions,  Ms.  Sale,  and  then  yield 
to  the  gentleman  from  California. 

On  page  15  of  your  statement,  the  summation  is  that  the  Depart- 
ment of  Justice  feels  that  we  ought  not  to  act  on  the  gentleman's 
bill  until  we  see  how  this  citizens  advisory  panel  will  work  along 
with  the  other  steps  which  you  have  implemented  and  will  imple- 
ment. 

I  have  looked  at  my  record.  I  don't  see  any  indication  from  the 
Department  of  Justice.  I  would  ask  when  you  get  back  to  the  office 
today  if  you  could  check  with  Ms.  Reno  or  people  around  her.  We 
would  appreciate  that  actually. 

Ms.  Sale.  My  understanding  is  that  a  bill  report  is  due  you,  and 
it  is  in  draft  and  going  through  a  clearance  process. 

Mr.  Mazzoll  Thank  you  very  much.  We  just  would  appreciate 
that. 

On  to  a  couple  of  other  issues.  We  have  a  vote,  but  we  will  be 
able  to  finish.  At  least,  I  will  be  able  to  finish  mine  and  any  fur- 
ther, and  then  we  could  switch  to  the  next  panel. 

I  am  advised  that  a  very  disconcerting  increase  in  the  number 
of  apparently  Mexican  nationals  or  people  crossing  the  Mexican 
border  are  now  seeking  asylum.  The  figures  reported  in  one  of  the 
southern  California  newspapers  have  shot  up  from  1992  when 
maybe  600  applied  for  asylum  to  1993  when  5,500  have;  in  the 
month  of  July  well  over  a  thousand  did. 

Furthermore,  apparently  some  of  the  people  coming  in  are  not 
going  back  by  virtue  of  the  repatriation  but,  in  fact,  are  asking  to 
be  deported,  which  clogs  up  the  system  and  takes  more  time. 

We  are  wrestling  with  the  whole  question  of  asylum,  the  Presi- 
dent's bill,  the  bill  that  I  have  put  in,  the  bill  the  gentleman  from 
California  has  put  in  even  yesterday.  I  wonder  if  you  can  give  us 
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sort  of  a  thumbnail  sketch  of  this,  because  obviously  this  could 
completely  collapse  the  system.  I  think  the  system  is  virtually  in 
collapse  already,  despite  what  the  President  has  put  in  and  efforts 
in  those  directions. 

We  are  going  to  be  very  short  of  people  and  very  short  of  deten- 
tion space  and  very  much  behind  the  curve  of  getting  this  backlog 
worked  on,  and  here  v/e  have  the  potential  for  tens  of  thousands, 
hundreds  of  thousands  of  people  to  then — and  I  understand  that  50 
percent  of  these  are  considered  to  be  nonfrivolous  claims;  50  per- 
cent of  the  people  who  are  coming  asking  for  asylum  are  considered 
to  be  filing  nonfrivolous  claim,  which,  if  I  understand  correctly, 
gives  them  a  chance  to  get  the  work  permits,  get  the  ID  cards,  get 
everjrthing  that  would  let  them  melt  into  the  system,  and  then  they 
may  or  may  not  show  up,  and  we  have  seen  that  trick  that  they 
have  pulled  before. 

So  the  question  is,  can  you  tell  me  how  accurate  or  inaccurate 
that  is? 

Ms.  Sale.  The  frivolous  standard,  Mr.  Mazzoli,  as  I  know  you 
know,  is  practically  not  a  standard.  Consequently,  on  the  basis  of 
a  frivolous  determination,  we  very,  very  infrequently  will  discount 
someone's  application  and  still  have  a  legal  obligation  to  explain 
why. 

With  regard  to  Mexican  asylum  claims,  we  have  seen  a  marked 
and  very  farming  increase  in  claims  for  asylum  on  behalf  of  Mexi- 
can nationals;  and  you  are  correct,  up  to  a  thousand  in  the  last 
month. 

There  is  a  clear  indication  that  the  majority  of  these  are  all  com- 
ing out  of  the  same  postal  mark  in  Csdifomia,  a  place  called  Indus- 
try City  near  Anaheim.  I  have  never  seen  it,  Mr.  Becerra.  Perhaps 
you  are  familiar  with  it.  It  is  apparently  next  to  Commerce  City. 

I  have  asked  our  Director  of  Investigations  to  deliver  to  me,  in 
fact  by  today,  a  proposal  on  how  we  would  go  after  this  from  a 
fraudulent  document  standpoint,  because  we  have  at  least  sympto- 
matic evidence  to  indicate  that  this  is  being  produced  on  a  word 
processor  with  some  regularity  and  that  these  cases  are  part  of  a 
scam. 

Mr.  Mazzoli.  I  appreciate  that,  but  that  is  exactly  the  problem 
with  the  current  system.  They  can  scam  the  system.  They  can  job 
this  system  right  and  left,  and  that  is  exactly  what  they  are  doing, 
and  the  word  gets  out  that  you  can't  come  in  at  JFK  any  more  be- 
cause of  whatever  they  are  doing  in  Long  Island,  so  they  start  com- 
ing in  at  the  southern  border,  which  completely  eliminates  any 
ability  we  have. 

Also,  in  answer  to  the  gentleman  from  Illinois,  who  has  left, 
there  was  a  question  about  the  degree  of  cooperation  with  the 
Mexican  authorities,  and  I  am  happy  that  there  is  a  higher  degree, 
and  perhaps  that  is  true  at  El  Paso  and  ever3^hing. 

But  it  does  appear  to  me  that  we  are  not  taking  advantage  of 
NAFTA  in  any  way  as  we  should  to  extricate,  to  leverage  the  Gov- 
ernment of  Mexico  into  doing  some  things  that  I  think  ought  to  be 
done. 

A  later  witness  today  will  suggest  that  people  ought  to  be  repa- 
triated deep  into  their  home  state  or  into  somewhere  else  but  not 
just  dropped  across  the  border.  But  apparently  a  lot  of  them  are 
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now  asking  for  deportation,  which  means  that  they  may  prevent 
that  from  happening  anyway. 

So  the  question  that  I  would  ask  is,  do  you  think  NAFTA  gives 
us  any  opportunity  to  do  a  little  bit  of  heavy  lifting  on  what  ought 
to  be  a  cross-border  cooperative  efforts? 

Ms.  Sale.  I  am  reluctant  to  speak  as  a  member  of  a  NAFTA  ne- 
gotiating team  because  I  am  not,  and  there  are  intricacies  there  far 
beyond  what  I  am  briefed  on. 

I  think  long-term,  if  NAFTA  serves  to  equalize  the  economic  dis- 
parity along  the  border,  that  long-term  it  would  help  us.  I  also 
think  that  we  will  be  very  hard  pressed  to  ever  obtain  any  kind  of 
commitment  from  the  Mexican  Grovemment  that  their  citizens  don't 
have  a  sovereign  right  to  travel. 

The  issue  of  internal  repatriation  is  one  we  need  to  consider.  I 
think  that. 

Mr.  Mazzoli.  Yes.  My  time  has  expired. 

The  gentleman  from  California. 

Mr.  Becerra.  Thank  you,  Mr.  Chairman. 

I  would  request  that  we  leave  the  record  open  for  a  reasonable 
period  of  time  to  allow  panelists  to  respond  to  further  questions. 

Mr.  Mazzoli.  Oh  sure. 

Ms.  Sale.  Absolutely. 

Mr.  Mazzoll  Absolutely. 

Mr.  Becerra.  And  perhaps  also  for  other  individuals.  I  know  Mr. 
Werner  Patterson  from  the  Department  of  Justice  was  someone  we 
had  requested  to  come  speak  since  he  has  oversight  responsibilities 
for  advisory  panels,  and  maybe  we  can  make  sure  we  get  testimony 
from  him,  or  perhaps  ask  him  some  questions. 

Mr.  Mazzoll  Sure. 

Mr.  Becerra.  Ms.  Sale,  let  me  make  a  comment  here,  because 
this  is  my  first  year  here  and  I  obviously  think  that  we  need  to  do 
things  in  the  realm  of  immigration  not  just  with  Border  Patrol  but 
other  things  as  well. 

In  the  times  that  you  have  been  here,  I  have  been  very  im- 
pressed with  your  presentations  and  your  candor  as  well.  Often- 
times, you  are  the  one  that  bears  the  brunt  of  questions,  and  it  is 
not  because,  obviously,  we  go  after  you  personally  but  because  you 
are  the  Commissioner. 

So  I  want  to  make  sure  that  I  make  that  preliminary  statement 
here  again,  because  I  do  have  the  utmost  respect  for  you  and  the 
responses  you  give,  but  I  also  want  to  make  sure  that  we  are  able 
to  elicit  information  that  will  help  us  all  make  decisions. 

Ms.  Sale.  Thank  you. 

Mr.  Becerra.  Let  me  try  to  ask  some  questions  almost  in  rapid 
fire  because,  again,  we  are  so  short  on  time  because  of  the  vote. 
And  if  you  don't  have  the  answers,  perhaps  you  can  provide  them. 

Do  you  know  what  percentage  of  the  Border  Patrol's  budget  is 
spent  on  investigations  of  misconduct? 

Ms.  Sale.  We  don't  keep  budget  numbers  that  way.  We  know 
that  10  percent  of  the  Border  Patrol  is  spent  of  supervisory  and  ad- 
ministrative functions,  and  I  would  expect  it  is  fewer  than  1  per- 
cent, Mr.  Becerra. 
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Doing  that  kind  of  investigation  is  an  extra  function  that  is  as- 
signed to  officers  on  a  case-by-case  basis.  But  it  is  not  a  lot  of 
money. 

[The  information  follows:] 

Complaints  and  allegations  of  misconduct  are  immediately  reported  to  the  Office 
of  the  Inspector  General  (OIG).  The  OIG  refers  to  the  Civil  Rights  Division  of  the 
Department  of  Justice  cases  involving  civil  rights  violations.  Where  criminal  laws 
may  have  been  violated,  the  matter  is  referred  to  the  appropriate  investigative  and 
prosecutive  authority.  Cases  concerning  unsubstantiated  criminal  violations  and  ad- 
ministrative violations  are  referred  to  me  INS  Office  of  Internal  Audit. 

Allegations  returned  to  the  Service  are  controlled  by  the  INS  Office  of  Internal 
Audit.  That  office  may  refer  complaints  to  the  affected  Border  Patrol  Sector  for  man- 
agement inqviiry.  In  those  cases,  a  report  is  prepared  and  returned  to  the  Office  of 
Internal  Audit  for  oversight. 

There  is  no  budget  line  item  specifically  dedicated  to  OLA  investigations.  However, 
several  Border  Patrol  Sectors,  such  as  San  Diego  and  El  Paso,  have  taken  steps  to 
ensure  that  the  quality  and  integrity  of  investigations  are  not  jeopardized  by  incon- 
sistencies in  investigative  techniques.  These  sectors  have  consolidated  their  re- 
sources into  one  or  two  agents  whose  sole  responsibihty  is  to  investigate  allegations 
of  administrative  violations. 

San  Diego  Sector  has  two  GS-12  Supervisory  Border  Patrol  Agents  permanently 
assigned  to  conduct  OLA  inquiries.  El  Paso  Sector  dedicates  one  GS-12  Supervisory 
Border  Patrol  Agent  to  perform  the  same  functions  in  west  Texas  and  New  Mexico. 
An  estimated  $163,000  is  spent  annually  by  the  two  Sectors  on  the  salaries  and  ben- 
efits of  these  employees. 

Mr.  Becerra.  Maybe  then  I  could  follow  up  with  some  further 
questions  to  try  to  probe  to  see  if  we  can  try  to  narrow  down  how 
much.  It  might  be  impossible. 

Ms.  Sale.  We  would  be  happy  to  do  at  least  a  sample  in  one  or 
two  offices,  and  that  might  give  us  a  basis  on  which  to  extrapolate 
a  number. 

Mr.  Becerra.  I  appreciate  that.  We  will  see  what  we  can  work 
on. 

Next,  how  many  civil  suits  are  pending  against  the  INS  for  offi- 
cer misconduct,  are  you  aware? 

Ms.  Sale.  We  will  have  to  provide  for  the  record,  sir. 

Mr.  Becerra.  OK. 

[The  information  follows:] 

Currently,  the  Office  of  the  General  Counsel  for  the  INS  does  not  have  a  data 
base  in  place  that  would  accurately  track  the  number  of  civil  suits  pending  against 
INS  officers  accused  of  misconduct.  However,  in  an  attempt  to  address  the  question 
presented,  a  manual  search  of  the  case  files  maintained  in  that  office  was  con- 
ducted. Cases  that  concern  alleged  acts  of  violence  committed  by  Border  Patrol 
Agents  were  extrapolated  by  referencing  requests  for  Department  of  Justice  rep- 
resentation submitted  by  the  agents  named  in  the  corresponding  actions.  The  case 
files  indicate  that  there  are,  currently,  26  cases  in  various  stages  of  litigation  involv- 
ing Border  Patrol  Agents  accused  of  violent  acts. 

Mr.  Becerra.  Could  you  provide  the  subcommittee  with  the  total 
amounts  of  money  paid  in  settlements  or  as  judgments  of  abuse 
complaints  brought  against  the  INS  and  Border  Patrol  over  the 
last,  say,  5  years? 

Ms.  Sale.  We  will  be  happy  to  provide  it. 

Mr.  Becerra.  Great. 

[The  information  follows:] 

These  figures  are  not  maintained  in  the  Office  of  the  General  Counsel.  Once  a 
civil  action  of  this  nature  is  brought  against  a  Border  Patrol  Agent,  the  agent  in 
question  submits  a  request  for  Department  of  Justice  representation  to  that  office. 
If  the  individual  is  determined  to  have  been  acting  within  the  scope  of  his/her  em- 
ployment when  the  alleged  incident  occiured  and  it  appears  to  be  in  the  best  inter- 
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est  of  the  government  to  provide  representation,  a  recommendation  for  representa- 
tion is  forwarded  to  the  Civil  Division's  Torts  Branch.  If  the  case  is  litigated  by  the 
Torts  Branch,  information  concerning  settlements  or  judgments  is  maintained  in 
their  files. 

In  the  event  the  recommendation  is  that  the  Torts  Branch  not  provide  representa- 
tion, the  individual  secures  counsel  fi*om  the  private  sector  and  the  Office  of  the 
General  Counsel,  as  the  resvdt,  would  not  have  access  to  the  information  soUcited 
by  the  instant  question. 

Mr.  Becerra.  Let  me,  again,  because  I  know  we  are  running  out 
of  time,  and  rather  than  ask  questions,  let  me  again  read  some- 
thing into  the  record  from,  again,  the  March  30,  1993,  report  by  the 
Inspector  General  of  the  Department  of  Justice  with  regard  to  in- 
spections. 

On  page  19,  toward  the  bottom  paragraph,  the  Inspector  General 
states,  "On  February  1989,  Special  Audit  of  the  Immigration  and 
Naturalization  Service  found  that  42  percent  of  immigration  in- 
spectors performing  inspection  duties  had  not  received  the  14-week 
formal  training  course  at  Glynco,  GA.  Some,  about  one-third,  were 
temporary  employees  who  would  never  receive  the  training.  Others 
were  waiting  to  attend  the  course  but  still  performing  inspection 
duties  in  the  interim." 

Ms.  Sale.  Those  things  are  true.  We  have  been  running  a  special 
set  of  training  programs  for  other  than  permanent  inspectors,  for 
our  seasonal  officers  and  are  better  than  half  of  the  way  through 
making  them  whole,  to  be  perfectly  honest,  and  we  are  also  on  tar- 
get in  making  sure  that  everyone  has  been  trained. 

We  do  local  training  on  inspectors  and  then  send  them  to  the 
Academy,  and  I  think  we  are  halfway  there  on  the  backlog.  That 
program  has  grown  so  fast  that  it  has  been  hard  to  keep  up  with 
it. 

Mr.  Becerra.  The  reason  I  point  it  out  is  because  if  we  do,  in 
fact,  have  additional  dollars  to  hire  additional  staff,  we  want  to 
make  sure  not  only  that  we  are  doing  good  employee  screening,  we 
are  doing  good  investigations,  but  that  we  do  everything  else  that 
is  needed. 

One  last  thing,  Mr.  Chairman.  It  will  take  about  a  minute.  That 
is,  on  page  22  of  the  Inspector  General's  report  regarding  employee 
discipline — this  is  somewhat  in  response  to  what  you  have  men- 
tioned, and,  again,  as  I  understand,  this  is  all  information  based 
on  previous  years,  not  to  date. 

Ms.  Sale.  That  is  right. 

Mr.  Becerra.  It  says,  "We  do  not  have  very  useful  data  at  this 
point  on  how  the  INS  disciplines  its  employees  in  response  to  our 
investigations  or  those  of  others.  This  is  a  persistent  belief  among 
those  of  our  staff  with  experience  in  the  areas  that  the  INS's  treat- 
ment of  misconduct  is  spotty."  They  give  certain  examples,  and  I 
won't  read  those  into  the  record.  They  are  on  page  23. 

Mr.  Mazzoli.  We  really  have  to  go  to  make  that  vote. 

Mr.  Becerra.  Yes. 

Mr.  Mazzoli.  Let  me  make  mention  of  one  thing.  Any  informa- 
tion the  gentleman  wishes,  I  hope  that  you  can  provide  him  quick- 
ly. 

Ms.  Sale.  We  will  do  our  utmost. 

Mr.  Mazzoli.  Secondly,  to  mention  that  the  gentleman  is  making 
a  tremendous  contribution  to  the  subcommittee.  But  I  think  we 
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would  have  been  appalled  by  what  we  saw  10  years  ago  when  we 
would  have  hearings  like  this:  The  paucity  of  funding,  the  fact  that 
the  Immigration  Service  was  really  the  stepchild  of  the  Justice  De- 
partment. 

So,  little  by  little,  our  subcommittee — and  the  gentleman  is  going 
to  be  a  part  of  it — has  already  moved  much  in  the  direction  of  giv- 
ing INS  the  money  it  needs,  the  staff  it  needs,  the  professionalism 
it  needs  to  have,  the  stature  and  status  that  it  needs  to  have.  So 
I  think  that  in  that  setting  we  now  have  made  a  big  move. 

We  have  much  more  to  do,  and  we  will  do  a  lot  of  it  because  of 
the  gentleman's  observations,  but  we  certainly  have  come  a  long 
way,  I  think,  in  that  setting,  and  we  are  making  success. 

So  we  thank  you  very  much. 

Mr.  Becerra.  Thank  you  all. 

Ms.  Sale.  Thank  you  both. 

Mr.  Mazzoli.  And  the  panel  will  come  back  in  just  a  few  minutes 
after  the  vote. 

[Recess.] 

Mr.  Mazzoli.  The  subcommittee  will  come  to  order. 

Our  next  panel  is  composed  of  Ms.  Billet-Roumell,  legislative  liai- 
son of  the  National  Treasury  Employees  Union — and  I  would  ask 
you,  is  it  "Billay"? 

Ms.  Billet-Roumell.  It  is  "Billet." 

Mr.  Mazzoli.  Thank  you. 

And  Mr.  T.J.  Bonner,  president  of  the  National  Border  Patrol 
Council  of  the  AFGE,  AFI^CIO. 

OK,  Ms.  Billet-Roumell,  maybe  you  could  begin. 

STATEMENT  OF  DEBBIE  BILLET-ROUMELL,  LEGISLATIVE 
LIAISON,  NATIONAL  TREASURY  EMPLOYEES  UNION 

Ms.  Billet-Roumell.  Thank  you.  Mr.  Chairman,  thank  you  for 
holding  this  hearing  on  H.R.  2119,  a  bill  to  establish  an  immigra- 
tion enforcement  review  commission. 

My  name  is  Debbie  Billet-Roumell,  and  I  ask  that  the  complete 
statement  of  Robert  Tobias  be  included  in  the  record. 

As  the  exclusive  representative  for  U.S.  Customs  employees,  we 
are  extremely  concerned  about  this  proposed  legislation.  Let  me  as- 
sure you  that  we  do  not  come  before  you  today  in  support  of  civil 
rights  abuses  at  our  borders.  We  find  reports  of  rapes  and  beatings 
of  any  persons  trying  to  enter  this  country  abhorrent. 

However,  H.R.  2119,  as  it  pertains  to  Customs  employees,  is  not 
the  answer  to  these  problems.  We  believe  that  Customs  employees 
are  improperly  included  in  this  legislation  and  their  inclusion  will 
have  a  chilling  effect  on  appropriate  law  enforcement  behavior  at 
our  borders. 

Moreover,  we  believe  that  the  legislation  is  grossly  unfair,  de- 
prives employees  of  fundamental  due  process  rights,  and  is  an  un- 
necessary use  of  government  resources. 

The  Customs  Service  and  INS  are  the  principal  U.S.  agencies 
providing  inspection  and  clearance  at  U.S.  border  crossings.  Border 
Patrol  employees  of  the  INS  are  responsible  for  protecting  all  the 
territory  between  ports  of  entry  against  illegal  immigration  and 
drug  smuggling.  On  the  other  hand,  the  Customs  Service  only  de- 
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ploys  Customs  inspectors  at  the  port  of  entry.  The  Customs  Service 
has  no  role,  parallel  to  that  of  the  Border  Patrol  of  INS. 

It  is  important  to  recognize  this  distinction.  The  recent  attention 
given  to  civil  right  abuses  at  the  border  has  been  focused  exclu- 
sively on  incidents  occurring  between  ports  of  entry.  The  Customs 
Service  jurisdiction  is  strictly  limited  to  ports  of  entry.  Any  inci- 
dents occurring  between  ports  of  entry  involve  Border  Patrol  per- 
sonnel of  the  INS  and  not  Customs  personnel. 

The  Customs  inspector  is  consistently  surrounded  by  other  per- 
sonnel, including  supervisory  personnel,  in  performing  their  duties. 
This  environment  is  entirely  different  from  that  of  a  Border  Patrol 
agent  who  carries  out  his  or  her  duties  away  from  the  general  pub- 
lic. 

If  Customs  inspectors  are  included  in  this  legislation,  we  believe 
it  will  have  a  chilling  effect  on  drug  interdiction  at  the  borders. 
Customs  inspectors  are  at  the  forefront  of  the  Nation's  efforts  to 
interdict  and  prevent  the  smuggling  of  drugs  and  other  contraband 
into  this  country. 

If  H.R.  2119  was  enacted  into  law,  an  inspector  would  be  afraid 
to  carry  out  his  or  her  job  functions.  Under  the  proposed  legisla- 
tion, an  inspector  could  have  an  anonymous  complaint  filed  against 
him  or  her.  Passengers  accused  of  drug  smuggling  would  have 
every  reason  to  file  a  complaint  against  an  inspector.  The  Immigra- 
tion Review  Board  could  recommend  to  the  Customs  Service  that 
the  inspector  be  terminated  without  any  due  process  hearing. 

The  risks  for  a  Customs  inspector  associated  with  detaining  or 
searching  a  passenger  suspected  of  drug  smuggling  would  be  so 
great  the  protections  so  small,  it  would  be  hard  to  imagine  inspec- 
tors vigorously  carrying  out  their  jobs.  The  long-term  effects  would 
be  obvious:  Less  drug  interdiction  at  the  border. 

The  Customs  Service  already  has  procedures  in  place  for  han- 
dling complaints  from  the  general  public.  Responsibility  for  the  in- 
vestigations of  alleged  misconduct  on  the  part  of  Customs  employ- 
ees rests  with  the  Office  of  Organizational  Effectiveness.  This  Of- 
fice does  a  preliminary  review  of  the  matter  and  either  sends  it  to 
the  designated  regional  commissioner  if  it  is  administrative  in  na- 
ture, or  it  is  sent  to  the  Office  of  Internal  Affairs. 

Each  Customs  region  has  its  own  internal  office  which  handles 
serious  complaints  against  employees.  Internal  Affairs  has  trained 
professional  investigators  who  investigate  complaints  and  reports 
on  their  findings  and  recommendations.  When  necessary,  they  refer 
matters  to  the  Attorney  Greneral. 

NTEU  has  other  concerns  with  this  legislation.  The  proposed  leg- 
islation speaks  to  providing  due  process  and  constitutional  rights 
for  Service  employees,  yet  the  entire  legislation  is  devoid  of  such 
guarantees.  There  are  no  parameters  of  how  serious  or  small  the 
complaint  can  be.  An  anonymous  complaint  can  be  filed  against  an 
employee.  In  such  a  case,  an  employee  will  never  have  the  oppor- 
tunity to  confront  his  or  her  accuser.  Even  if  the  complainant 
chooses  to  reveal  his  or  her  identity,  there  is  no  guarantee  for  a 
hearing.  Without  a  hearing,  there  is  simply  no  due  process. 

A  complaint  may  subject  an  employee  to  discipline,  and  even  if 
the  complaint  is  not  used  against  an  employee,  under  the  proposed 
legislation  it  can  be  used  against  him  or  her  as  part  of  the  early 
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warning  program.  This  program  provides  for  periodic  review  of  all 
complaints  regardless  of  any  findings  on  the  merits. 

In  summary,  NTEU  has  serious  concerns  with  the  proposed  legis- 
lation. We  do  not  believe  that  Customs  inspectors  should  be  cov- 
ered under  this  legislation,  and  we  believe  it  will  have  a  chilling 
effect  on  drug  interdiction  at  our  borders. 

We  also  believe  that  the  enactment  of  an  enforcement  review 
board  is  unnecessary  for  Customs  Service  personnel  because  they 
already  have  adequate  procedures  in  play  for  complaints. 

Finally,  we  are  alarmed  by  the  lack  of  employee  protections  in 
this  bill. 

Thank  you  for  allowing  us  the  opportunity  to  share  our  views  on 
this  matter.  We  would  be  happy  to  answer  any  questions. 

Mr.  Mazzoli.  Thank  you  very  much  for  excellent  testimony. 

[The  prepared  statement  of  Mr.  Tobias  follows:] 

Prepared  Statement  of  Robert  M.  Tobias,  National  President,  National 

Treasury  Employees  Union 

Mr.  Chairman  and  Members  of  this  Subcommittee,  thank  you  for  holding  this 
hearing  on  H.R.  2119,  a  bill  to  establish  an  Immigration  Enforcement  Review  Com- 
mission. As  the  exclusive  representative  for  U.S.  Customs  Service  employees,  I  am 
extremely  concerned  about  this  proposed  legislation.  I  appreciate  the  opportunity  to 
share  our  views  with  you  on  this  important  matter. 

Let  me  assure  you  that  I  do  not  come  before  you  today  in  support  of  civil  rights 
abuses  at  our  borders.  I  find  reports  of  rapes  and  beatings  of  any  persons  trying 
to  enter  this  country  abhorrent.  However,  H.R.  2119,  as  it  pertains  to  Customs  em- 
ployees, is  not  the  answer  to  these  problems.  We  beUeve  that  Customs  employees 
are  improperly  included  in  this  legislation  and  their  inclusion  will  have  a  chilling 
effect  on  appropriate  law  enforcement  behavior  at  our  borders.  Moreover,  we  believe 
that  the  legislation  is  grossly  unfair,  deprives  employees  of  fundamental  due  process 
rights  and  is  an  unnecessary  use  of  govenunent  resources. 

The  Customs  Service  and  INS  are  the  principal  U.S.  agencies  providing  inspection 
and  clearance  at  U.S.  border  crossings.  The  Immigration  and  Naturalization  Service 
has  two  types  of  employees  at  our  borders.  Border  Patrol  employees  of  the  INS  are 
responsible  for  protecting  all  the  territory  between  ports  of  entry  against  illegal  im- 
migration and  drug  smuggling.  Immigration  Inspectors'  basic  mission  is  the  han- 
dUng  of  the  entry  of  persons  at  ports  of  entry.  On  the  other  hand,  the  Customs  Serv- 
ice only  deploys  Customs  Inspectors  at  the  port  of  entry.  The  Customs  Service  has 
no  role  parallel  to  the  border  Patrol  of  INS.  Customs  Inspectors  are  responsible  for 
the  entry  of  persons  and  merchandise  at  the  ports  of  entry. 

It  is  important  to  recognize  this  distinction.  The  recent  attention  given  to  civil 
rights  abuses  at  the  borders  has  been  focused  exclusively  on  incidents  occurring  be- 
tween ports  of  entry.  The  Customs  Service's  jurisdiction  is  strictly  limited  to  ports 
of  entry.  Any  incidents  occurring  between  ports  of  entry  involve  border  patrol  per- 
sonnel of  the  INS  and  not  Customs  personnel.  The  work  environment  of  the  Border 
Patrol  Agent  and  the  Customs  Inspector  are  so  different  that  we  beheve  there 
should  be  different  procedures  to  prevent  abuses. 

Both  agencies  employ  Inspectors  to  protect  the  ports  of  entry  with  primary  and 
secondary  investigations.  At  land  border  ports  of  entry  both  agencies  have  '  cross- 
designated"  each  other's  inspectors  to  conduct  primary  inspections.  At  airports,  the 
primary  inspection  is  conducted  by  an  INS  Inspector.  In  either  case  the  primary  in- 
spector must  make  a  decision  whether  to  "release  or  refer"  the  passenger.  If  they 
"release"  the  passenger,  the  passenger  is  free  to  go  into  the  United  States;  if  they 
"refer"  the  passenger,  the  passenger  must  undergo  a  more  detailed  examination  by 
either  Customs  or  INS  who  separately  staff  "secondary  inspection"  areas  located 
near  the  primary  lanes. 

It  is  important  to  be  aware  that  both  the  primary  and  portions  of  the  secondary 
examinations  are  conducted  in  a  contained  environment  open  to  public  viewing.  The 
Customs  Inspector  is  consistently  surrounded  by  other  personnel  including  super- 
visory personnel.  This  environment  is  entirely  different  from  that  of  a  Border  Patrol 
Agent  who  carries  out  his/her  duties  away  from  the  general  pubUc. 

Although  Customs  Inspectors  may  conduct  searches  on  passengers  as  part  of  the 
secondary  examinations,  there  are  various  procedures  they  must  follow.  For  exam- 
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pie,  in  New  York  at  J.F.K.  airport,  all  searches  must  be  approved  by  a  Senior  In- 
spector or  a  Supervisory  Inspector  and  a  form  must  be  filled  out  prior  to  the  search. 
In  El  Paso,  Texas  after  an  Inspector  establishes  that  a  search  should  be  conducted, 
it  is  done  by  a  member  of  the  same  sex  and  there  is  always  an  accompanying  In- 
spector of  the  same  sex.  Many  of  the  airports  have  cameras  in  the  search  rooms. 
Customs  Inspectors  work  environment  is  so  unlike  Border  Patrol  Agents  that  they 
could  not  be  responsible  for  the  types  of  crimes  which  this  legislation  seeks  to  cvu-b. 

If  Customs  Inspectors  are  included  in  this  legislation,  we  believe  it  will  have  a 
chilling  effect  on  drug  interdiction  at  the  borders.  Customs  Inspectors  and  Canine 
Enforcement  Officers  are  at  the  forefront  of  the  nation's  efforts  to  interdict  and  pre- 
vent the  smuggling  of  drugs  and  other  contraband  into  this  country.  As  Federal  Of- 
ficers they  face  multiple  cnallenges  resulting  in  confrontations  with  leading  crimi- 
nals in  the  drug  war,  organized  crime  figures,  the  potential  for  terrorist  attacks,  and 
increasingly  sophisticated  white  collar  criminals.  They  must  be  prepared  to  seek 
out,  detect,  seize,  arrest,  and  detain  persons  and/or  contraband  in  violation  of  Cus- 
toms and  related  laws. 

If  H.R.  2119  was  enacted  into  law,  an  Inspector  would  be  afi-aid  to  carry  out  his/ 
her  job  functions.  Under  the  proposed  legislation  an  Inspector  could  have  an  anony- 
mous complaint  filed  against  him/her.  Passengers  accused  of  drug  smuggUng  would 
have  every  reason  to  file  a  complaint  against  an  Inspector.  The  Immigration  Review 
Board  could  recommend  to  the  Customs  Service  that  the  Inspector  be  terminated, 
without  any  due  process  hearing.  The  risks  for  a  Customs  Inspector  associated  with 
detaining  or  searching  a  passenger  suspected  of  drug  smuggling  would  be  so  great 
and  tihe  protections  so  small,  it  would  be  hard  to  imagine  Inspectors  vigorously  car- 
rying out  their  jobs.  The  long  term  effects  would  be  obvious — less  drug  interdiction 
at  the  border. 

The  creation  of  an  Immigration  Enforcement  Review  Commission  would  not  only 
impede  the  Customs  Service's  ability  to  accomplish  its  mission,  but  it  is  also  unnec- 
essary. The  Customs  Service  already  has  procedures  in  place  for  handling  com- 
plaints from  the  general  public.  Responsibility  for  the  investigation  of  alleged  mis- 
conduct on  the  part  of  Customs  employees  rests  with  the  Associate  Commissioner, 
Office  of  Organizational  Effectiveness.  This  Office  does  a  preliminary  review  of  the 
matter  and  either  sends  it  to  the  desimated  Regional  Commissioner  if  it  is  adminis- 
trative in  nature  or  it  is  sent  to  the  Office  of  Internal  Affairs. 

Each  Customs  Region  has  its  own  Internal  Affairs  Office  which  handles  serious 
complaints  against  employees.  Internal  Affairs  has  trained  professional  investiga- 
tors who  investigate  complaints  and  report  on  their  findings  and  recommendations. 
When  necessary  they  reter  matters  to  the  Attorney  General.  The  NTEU  and  the 
U.S.  Customs  Service  have  negotiated  procedures  in  their  Collective  Bargaining 
Agreement  for  handling  Internal  Affairs  investigations,  including  the  right  to  union 
representation  during  an  interview  and  the  right  to  be  informed  if  the  investigation 
could  lead  to  a  criminal  conviction. 

Supervisors  are  trained  to  handle  complaints  from  the  public.  For  example,  in  El 
Paso  there  are  Standard  Operating  Procedures  for  handling  complaints.  The  super- 
visor is  instructed  to  try  to  defuse  or  resolve  the  complaint.  If  the  supervisor  is  un- 
able to  resolve  the  complaint,  the  supervisor  is  to  provide  preprinted  instructions 
advising  of  the  District's  mailing  address  for  passengers  to  file  a  complaint.  The  su- 
pervisor is  also  instructed  to  record  all  potential  complaint  producing  incidents,  in- 
cluding statements  from  personnel  who  witnessed  the  incidents.  A  copy  of  the  inci- 
dent is  forwarded  to  the  Chief  Inspector.  All  incidents  are  entered  into  TECS-II  a 
computer  system  which  enables  the  Customs  Service  to  have  a  permanent  electronic 
file  to  keep  track  of  future  occurrences. 

The  Collective  Bargaining  Agreement  between  Customs  and  NTEU  also  has  an 
Article  titled  "Employee  Conduct  and  Discipline".  This  Article  incorporates  by  ref- 
erence the  Customs  Code  of  Conduct,  various  factors  to  be  considered  when  admin- 
istering discipline,  and  due  process  procedures  for  employees  when  the  Service  wish- 
es to  suspena  or  terminate  an  employee  including  an  extensive  grievance  procedure 
culminating  in  a  binding  arbitration  hearing.  It  simply  does  not  make  sense  to  put 
another  review  panel  in  place  when  such  a  mechanism  already  exists  for  Customs 
employees  and  it  has  the  necessary  employee  protections. 

The  Customs  Service  also  has  a  uniform  Table  of  Penalties.  It  lists  forty-four  sep- 
arate offenses  and  provides  specific  penalties  for  first  and  second  offenses.  Further- 
more, the  Customs  Service  Code  of  Conduct  describes  in  39  pages  the  standards  of 
conduct  required  of  all  U.S.  Customs  Service  employees.  Every  Customs  employee 
is  provided  a  copy  of  the  document. 

NTEU  has  other  concerns  with  the  legislation.  The  proposed  legislation  speaks  to 
providing  due  process  and  constitutional  rights  for  Service  employees,  yet  the  entire 
legislation  is  devoid  of  such  guarantees.  There  are  no  parameters  of  how  serious  or 


66 

small  the  complaint  can  be.  An  anonymous  complaint  can  be  filed  against  an  em- 
ployee. In  such  a  case,  an  employee  wiU  never  have  the  opportunity  to  confront  his/ 
her  accuser.  Even  if  the  coplainant  chooses  to  reveal  his/her  identity,  there  is  no 
guarantee  for  a  hearing.  Without  a  hearing,  there  simply  is  no  due  process.  NTEU 
believes  every  complaint  filed  against  an  employee  is  serious  and  should  lead  to  a 
hearing.  A  complaint  may  subject  an  employee  to  discipUne;  and  even  if  the  com- 
plaint is  not  used  against  an  employee  immediately,  under  the  proposed  legislation, 
it  can  be  used  against  him/her  as  part  of  the  "Early  Warning  Program."  This  pro- 
gram provides  for  periodic  review  of  all  complaints,  regardless  of  any  findings  on 
the  merits. 

The  bill  fails  to  provide  that  exonerated  employees  should  have  their  records  ex- 
punged. The  bill  provides  for  the  Panel  to  create  a  Table  of  Penalties.  The  Customs 
Service  has  already  established  such  a  Table.  There  is  no  right  for  an  employee  to 
have  a  representative  at  any  of  the  investigations  in  the  proposed  legislation.  There 
are  no  legal  standards  for  complaints.  Nor  are  there  any  sanctions  for  citizens  who 
make  malicious  or  frivolous  complaints. 

In  summary,  NTEU  has  serious  concerns  with  the  proposed  legislation.  We  do  not 
believe  that  Customs  Inspectors  should  be  covered  under  this  legislation  and  we  be- 
lieve it  will  have  a  chilling  effect  on  drug  enforcement  at  the  Orders.  We  also  be- 
lieve that  the  enactment  of  an  Enforcement  Review  Board  is  unnecessary  for  Cus- 
toms Service  Personnel  because  they  already  have  adequate  procedures  in  place  for 
complaints.  Finally,  we  are  alarmed  by  the  lack  of  employee  protections  in  this  bill. 

Thank  you  for  allowing  us  the  opportunity  to  share  our  views  on  this  matter.  We 
would  be  happy  to  answer  any  questions. 

Mr.  Mazzoli.  Mr.  Bonner. 

STATEMENT  OF  T.J.  BONNER,  NATIONAL  PRESIDENT, 
NATIONAL  BORDER  PATROL  COUNCIL  AFGE,  AFL-CIO 

Mr.  Bonner.  Thank  you,  Mr.  Chairman,  for  the  opportunity  to 
present  the  views  of  the  front-iine  employees  of  the  Border  Patrol 
concerning  the  important  issues  under  consideration  today. 

The  U.S.  Border  Patrol  is  charged  with  the  overwhelming  task 
of  preventing  illegal  immigration  into  the  United  States.  It  is  often 
a  thankless  and  dangerous  job.  For  every  17,000  arrests  made  by 
Border  Patrol  agents,  only  one  complaint  is  received.  It  is  signifi- 
cant that  these  are  physical  arrests  where  persons  are  deprived  of 
liberty,  as  opposed  to  just  a  cursory  inspection  as  occurs  at  the 
ports  of  entry.  This  is  a  remarkably  low  ratio  that  is  unmatched 
by  any  other  law  enforcement  agency  in  the  country. 

All  complaints  of  abuse  are  thoroughly  investigated,  but  most  are 
determined  to  be  unfounded.  This  does  not  indicate  a  flaw  in  the 
investigative  process  but,  rather,  a  lack  of  foundation  for  many  of 
the  allegations. 

In  almost  all  cases  where  physical  force  is  employed  by  Border 
Patrol  agents,  it  is  done  in  self-defense  or  in  the  defense  of  others. 

In  the  few  cases  where  Border  Patrol  agents  engage  in  abusive 
behavior,  there  is  no  doubt  that  the  offenders  should  be  dealt  with 
harshly  as  there  is  no  justification  for  such  actions. 

However,  to  conclude  that  the  Border  Patrol  engages  in  system- 
atic abuses  of  human  rights  because  of  improper  actions  of  a  few 
renegade  employees  would  be  grossly  inaccurate  and  unfair.  Almost 
without  exception,  Border  Patrol  agents  enforce  our  Nation's  immi- 
gration laws  in  a  fair,  humane,  and  compassionate  manner.  Many 
acts  of  heroism  and  compassion,  small  and  large,  are  performed  by 
Border  Patrol  agents  on  a  daily  basis  but  are  rarely  publicized. 

The  call  for  civilian  oversight  of  the  operations  of  the  INS  and 
Customs  Service  is  unwarranted  and  unwise.  While  the  National 
Border  Patrol  Council  endorses  the  concept  of  citizen  advisory  pan- 
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els,  it  cannot  support  the  creation  of  a  civilian  review  commission, 
especially  as  envisioned  by  the  Immigration  Enforcement  Review 
Commission  Act. 

This  legislative  proposal  has  a  number  of  major  flaws.  To  cite  but 
a  few,  it  would  preclude  any  person  with  recent  law  enforcement 
experience  from  serving  on  the  commission  in  any  capacity,  depriv- 
ing the  commission  of  vital  perspectives  and  placing  it  in  an  adver- 
sarial role,  ensuring  a  high  level  of  distrust  by  employees  and  ulti- 
mately the  failure  of  the  system.  It  would  also  duplicate  existing 
employee  reporting  requirements  and  place  an  absurd  requirement 
on  employees  to  report  rumors  of  allegations  of  misconduct. 

The  proposed  legislation  would  also  ignore  basic  employee  rights 
and  protections  guaranteed  under  the  Civil  Service  Reform  Act  as 
well  as  those  secured  through  collective  bargaining. 

Civil  servants  who  are  treated  like  second-class  citizens  cannot 
be  expected  to  provide  first-class  treatment  to  the  people  they  en- 
counter in  the  course  of  their  employment- 
There  is  no  question  that  the  current  system  is  lacking  in  several 
important  respects.  Rather  than  replacing  it  with,  a  flawed  system, 
however,  the  National  Border  Patrol  Council  recommends  repairing 
the  current  system  by  taking  the  following  relatively  simple  ac- 
tions, all  of  which  can  be  achieved  administratively  without  the 
need  for  legislation. 

First,  guarantee  and  honor  the  due  process  rights  of  all  parties 
involved  in  the  complaint  process. 

Second,  speed  up  the  investigative  process. 

Third,  keep  all  parties  involved  in  the  investigative  process  in- 
formed of  the  results. 

Finally,  remove  the  overly  broad  discretion  currently  afforded  to 
managers  in  the  imposition  of  discipline. 

The  adoption  of  the  recommended  changes  to  the  current  system 
would  be  far  more  effective  than  the  creation  of  a  separate  system. 
A  civilian  review  commission  of  the  nature  proposed  in  H.R.  2119 
would  be  counterproductive  and  should  be  rejected. 

I  would  like  to  say  a  few  words  about  the  operations  of  the  Bor- 
der Patrol  also,  as  they  are  adversely  impacted  by  low  manpower, 
insufficient  and  outdated  equipment,  and  poor  leadership. 

The  Border  Patrol  has  difficulties  recruiting  and  retaining  quali- 
fied employees  because  of  the  demanding  requirements  of  the  job, 
the  lack  of  transfer  and  promotional  opportunities,  and  the  low  pay 
in  comparison  with  similar  law  enforcement  agencies.  The  journey- 
man level  of  the  Border  Patrol  is  GS-9.  Only  about  25  percent  of 
all  journeymen  agents  are  GS-11  senior  Border  Patrol  agents. 

Although  the  National  Border  Patrol  Council  has  urged  the  INS 
on  many  occasions  to  upgrade  the  work  force,  it  has  resisted.  Like- 
wise, transfers  and  promotions  to  nonsupervisory  positions  over  the 
past  5  years  have  been  stagnant. 

The  management  of  INS  has  also  wasted  millions  of  tax  dollars 
litigating  against  its  employees  over  matters  where  it  has  no 
chance  of  prevailing.  In  the  past  decade,  over  $7  million  in  interest 
alone  has  been  disbursed  in  back  pay  settlements  of  Fair  Labor 
Standards  Act  claims  filed  by  Border  Patrol  employees. 

Rather  than  heeding  the  advice  of  the  National  Performance  Re- 
view to  engage  in  cooperative  efforts  with  the  unions,  the  manage- 
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ment  of  the  INS  continues  to  expend  countless  millions  of  dollars 
in  senseless  attempts  to  deny  employees  benefits  and  rights  that 
other  Federal  agencies  routinely  grant.  This  has  caused  employee 
morale  and  confidence  in  the  leadership  of  the  agency  to  steadily 
decline. 

Incompetent  leadership  at  all  levels  continues  to  plague  the  INS. 
The  mistakes  and  poor  policy  decisions  of  the  previous  administra- 
tions are  being  perpetuated  by  the  acting  leaders,  all  of  whom  were 
appointed  by  the  departing  administration. 

The  INS  is  a  vessel  adrift  in  a  sea  of  confusion,  spun  by  changing 
political  winds  and  tossed  about  by  the  waves  of  public  sentiment. 
Strong  leadership  is  essential  for  the  transformation  of  the  INS 
into  an  efficient  agency  that  is  able  to  meet  the  challenges  of  today 
and  tomorrow. 

While  the  National  Border  Patrol  Council  extends  its  best  wishes 
to  the  incoming  INS  Commissioner,  it  is  not  overly  optimistic  that 
changes  in  a  few  top  positions  will  cure  the  ills  of  the  INS,  as  the 
entire  bureaucracy  is  deeply  entrenched  in  a  culture  of  incom- 
petence as  a  result  of  decades  of  management  promotion  practices 
that  are  steeped  in  favoritism  and  totally  devoid  of  merit. 

This  concludes  my  remarks.  I  would  be  happy  to  answer  any 
questions  you  might  have. 

Mr.  Mazzoli.  Thank  you  both  very  much. 

[The  prepared  statement  of  Mr.  Bonner  follows:] 

Prepared  Statement  of  T.J.  Bonner,  National  President,  National  Border 

Patrol  Council,  AFGE,  AFL-CIO 

The  primary  mission  of  the  U.S.  Border  Patrol  is  to  prevent  illegal  immigration 
into  the  United  States.  It  is  a  daunting  and  overwhelming  task.  The  milUons  of  peo- 
ple who  attempt  to  illegally  cross  our  nation's  borders  annually  outnumber  the  five 
thousand  officers  of  the  Border  Patrol  by  an  incredible  margin.  It  is  not  unusual 
for  one  or  two  officers  to  be  confronted  by  vast  groups  of  undocumented  migrants, 
sometimes  numbering  one  hundred  or  moi*e. 

The  job  of  a  Border  Patrol  agent  is  fraught  with  danger.  Armed  drug  smugglers 
and  bandits  who  prey  on  undocumented  migrants  abound  at  the  board.  Numerous 
officers  have  lost  their  lives  and  other  have  been  seriously  wounded  in  armed  en- 
counters with  these  criminals.  Gangs  of  youths  frequently  hurl  large  rocks  at  Border 
Patrol  agents,  inflicting  serious  physical  harm.  The  unfortunate  victims  of  these  at- 
tacks carry  constant  reminders  of  such  encounters  in  the  form  of  steel  plates  in 
their  skulls,  sensory  loss,  and  physical  and  emotional  scars.  Physical  assavilts 
against  Boarder  Patrol  agents  are  also  commonplace. 

Notwithstanding  the  aforementioned  perils,  the  overwhelming  majority  of  people 
encountered  by  the  Boarder  Patrol  are  not  violent.  Unfortunately,  it  is  usually  im- 
possible to  differentiate  between  criminals  with  violent  intent  and  harmless  individ- 
uals until  the  last  moment.  This  places  Border  Patrol  agents  in  very  vulnerable  and 
dangerous  situations,  forcing  them  to  act  with  extreme  caution  in  all  circumstances, 
Given  this  atmosphere,  it  is  nothing  short  of  remarkable  that  only  one  arrest  out 
of  seventeen  thousand  results  in  an  allegation  of  abuse.  No  other  law  enforcement 
agency  in  the  country  even  comes  close  to  such  a  low  ratio. 

All  complaints  of  abuse  by  Boarder  Patrol  agents  are  thoroughly  investigated  by 
the  Department  of  Justice,  the  Immigration  and  Naturalization  Service,  or  by  both 
agencies.  Any  perception  that  these  agencies  are  not  interested  in  investigating  such 
allegations  is  simply  not  true.  The  fact  that  the  majority  of  such  complaints  are  de- 
termined to  be  unfounded  does  not  indicate  a  lack  of  interest  by  the  investigating 
agencies,  but  rather  a  lack  of  foundation  for  many  of  the  allegations.  The  most  likely 
cause  for  the  large  number  of  unsubstantiated  complaixits  is  a  high  percentage  of 
false  accusations  made  in  hopes  of  obtaining  temporary  visas  to  remain  in  the  Unit- 
ed States  pending  the  disposition  of  the  allegations.  Not  surprisingly,  the  majority 
of  those  who  come  forward  with  complaints  refuse  to  swear  to  them  under  oath, 
probably  fearful  of  the  penalty  for  false  declarations  under  oath.  The  overabundance 
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of  groundless  complaints  unfortunately  serves  to  taint  the  credibility  of  those  mak- 
ing legitimate  complaints. 

The  number  of  substantiated  cases  of  physical  abuse  by  Border  Patrol  agents  is 
far  lower  than  the  already  low  ratio  of  complaints  to  arrests.  In  the  overwhelming 
majority  of  cases  where  physical  force  is  employed  by  Border  Patrol  agents,  it  is 
done  in  self-defense  or  in  the  defense  of  others.  In  the  few  cases  where  Border  Pa- 
trol agents  engage  in  abusive  behavior,  there  is  no  doubt  that  the  offenders  should 
be  dealt  with  harshly,  as  is  there  is  no  justification  for  such  actions.  However,  to 
conclude  that  the  Boarder  Patrol  engages  in  systematic  abuses  of  human  rights  be- 
cause of  the  improper  actions  of  a  few  renegade  employees  would  be  grossly  inac- 
curate and  unfair.  Border  PatroK  agents  are  not  heartless  robots.  They  are  human 
beings,  no  more  perfect  or  imperfect  than  any  other  class  of  people.  They  are  active 
members  of  their  communities.  They  eat  in  the  same  restaurants,  go  to  the  same 
churches,  and  send  their  children  to  the  same  schools  as  everyone  else  in  the  com- 
munity. Almost  without  exception,  they  enforce  our  nation's  immigration  laws  in  a 
fair,  humane  and  compassionate  manner.  Their  many  acts  of  heroism  and  compas- 
sion, small  and  large,  performed  on  a  daily  basis,  are  rarely  pubUcized.  Border  Pa- 
trol agents  have  rescued  undocumented  migrants  from  raging  flood  waters,  reunited 
lost  family  members,  fed  hungry  undociunented  migrants  with  money  from  their 
own  pockets,  freed  undocumented  migrants  being  held  for  ransom,  assisted  undocu- 
mented migrants  in  secvuing  wages  owed  by  unscrupulous  employers,  provided  shel- 
ter and  warmth  for  undocumented  migrants  exposed  to  the  elements,  and  performed 
other  acts  of  kindness  and  heroism  too  numerous  to  mention. 

The  call  for  Immigration  Enforcement  Review  Commission  to  oversee  the  oper- 
ations of  the  Immigration  and  Naturahzation  Service  and  Customs  Service  is  both 
unwarranted  and  unwise.  Although  far  from  perfect,  the  system  currently  in  place 
offers  far  better  oversight  of  these  agencies  than  a  civilian  review  commission  could 
ever  hope  to  provide.  While  the  National  Border  Patrol  Council  strongly  rec- 
ommen(^  close  cooperation  between  law  enforcement  agencies  and  the  communities 
they  serve,  and  endorses  the  concept  of  citizen  advisory  panels,  it  cannot  support 
the  creation  of  a  civilian  review  commission,  especially  one  laden  with  the  impru- 
dent provisions  contained  in  H.R.  2119.  The  adoption  of  this  legislation  would  only 
serve  to  increase  tensions  between  the  Federal  law  enforcement  agencies  responsible 
for  enforcing  immigration  laws  and  the  communities  they  serve. 

For  example,  under  the  Immigration  Enforcement  Review  Commission  Act,  em- 
ployment by  the  I&NS  or  Customs  Service  within  the  preceding  five  years  or  em- 
ployment by  any  law  enforcement  agency  within  the  previous  year  woiild  disqualify 
an  individual  from  employment  in  any  capacity  with  the  Review  Commission.  The 
automatic  exclusion  of  the  individuals  with  the  most  knowledge  about  the  unique 
conditions  under  which  the  employees  of  the  Immigration  and  Naturahzation  Serv- 
ice and  Customs  Service  operate  is  a  serious  flaw  that  would  instantly  place  the  Re- 
view Commission  in  an  adversarial  role,  ensuring  a  high  level  of  distrust  by  employ- 
ees, and  ultimately,  its  failure. 

The  proposed  legislation  would  also  require  I&NS  and  Customs  personnel  to  re- 
port all  unreasonable  use  of  force  incidents,  whether  witnessed  or  not,  to  the  Review 
Commission  within  24  hours.  The  portion  of  this  requirement  that  compels  employ- 
ees to  promptly  report  witnessed  violations  of  human  rights  is  duplicative,  as  em- 
ployees are  already  required  to  report  such  matters  to  their  own  agencies.  The  re- 
quirement to  report  unwitnessed  and  unsubstantiated  allegations  is  totally  absurd, 
and  best  left  to  gossip  columnists  and  pubUshers  of  sensational  tabloids.  Likewise, 
the  absolute  power  granted  to  the  Review  Commission  to  promulgate  regulations  re- 
quiring employees  to  report  any  other  violations  of  operating  procedures  could  lead 
to  needless  paperwork  and  procedures  that  would  actually  decrease  the  efficiency 
of  the  I&NS  and  Customs  Service.  Moreover,  the  current  lack  of  effective  protections 
for  whistleblowers  would  expose  employees  to  reprisals  for  following  the  directives 
of  the  Review  Commission. 

The  National  Border  Patrol  Council  is  extremely  concerned  by  the  provision  of  the 
Immigration  Enforcement  Review  Commission  Act  that  would  compel  employees  to 
cooperate  ftdly  with  the  Review  Commission,  subject  only  to  the  protections  afforded 
by  the  Constitution.  This  provision  of  the  proposed  legislation  would  effectively  ne- 
gate employee  rights  granted  by  the  Civil  Service  Reform  Act,  as  well  as  those  se- 
cured through  coUective  bargaining.  Civil  servants  who  are  treated  like  second-class 
citizens  cannot  be  expected  to  provide  first-class  treatment  to  the  people  they  en- 
counter in  the  course  of  their  employment.  Any  evidence  of  possible  criminal  wrong- 
doing uncovered  through  the  Review  Commission's  investigations  would  be  turned 
over  to  Federal  or  State  authorities  for  prosecution.  This  is  sharply  contrasted  by 
the  provision  of  the  proposed  legislation  that  specifically  precludes  the  use  of  evi- 
dence against  undocumented  migrants  that  is  gathered  as  part  of  a  complaint,  in- 
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vestigation,  or  hearing  before  the  Review  Commission  in  any  proceeding  under  the 
Immigration  and  Nationality  Act. 

The  provision  in  the  legislation  for  automatic  recommendations  of  training,  coun- 
seling, or  other  actions  based  upon  repeated  complaints,  whether  verified  or  not,  car- 
ries the  potential  for  abuse,  and  could  subject  employees  to  unwarranted  actions 
and  harassment. 

Finally,  the  funding  for  the  Review  Commission  would  be  taken  from  the  budget 
of  the  Offices  of  the  Inspector  General  for  the  Department  of  Justice  and  the  De- 
partment of  the  Treasury,  effectively  eliminating  those  offices. 

The  motivation  behind  the  proposal  to  enhance  the  effectiveness  of  the  oversight 
of  the  law  enforcement  agencies  that  deal  with  illegal  immigration  is  understand- 
able. The  current  system  is  clearly  lacking  in  several  important  respects,  most  nota- 
bly in  the  area  of  informing  the  public  about  the  status  of  investigations  and  dis- 
ciplinary actions  imposed  as  a  result  thereof  Substantiated  complaints  indeed  result 
in  harsh  discipUne,  including  removal  from  employment.  The  failure  to  publicize  the 
outcome  of  investigations  undoubtedly  results  in  pubUc  mistrust  of  the  system. 
Rather  than  replacing  it  with  a  system  that  almost  guarantees  the  miscarriage  of 
justice,  however,  the  National  Border  Patrol  Council  recommends  repairing  it  by 
taking  the  following  actions,  all  of  which  can  be  achieved  administratively,  without 
the  need  for  legislation: 

Guarantee  and  honor  the  due  process  rights  of  all  parties  involved  in  the 
complaint  process. 

Speed  up  the  investigative  process  without  sacrificing  due  process  rights. 

Keep  all  parties  involved  in  the  investigative  process,  including  the  employee 
against  whom  the  complaint  is  made,  informed  of  the  results  thereof  Presently, 
accused  employees  remain  in  doubt  about  the  disposition  of  a  complaint  for 
years.  The  stress  of  having  career-threatening  allegations  hanging  over  an  em- 
ployee's head  for  such  a  prolonged  period  is  tremendous. 

Revamp  the  Department  of  Justice  Table  of  Offenses  and  Penalties  to  remove 
the  overly  broad  discretion  currently  afforded  to  managers.  The  typical  range 
of  penalties  for  the  exact  same  offense  ranges  from  an  official  reprimand  to  re- 
moval. Placing  employees  on  clear  notice  of  the  consequences  of  their  actions 
would  discourage  misconduct  by  erasing  any  doubt  concerning  the  effects  of 
such  actions.  Under  the  current  system,  employees  know  that  the  rules  are  not 
always  appUed  -:;venly,  and  that  there  is  a  chance  they  will  not  receive  the  dis- 
cipUne warranted  by  their  misconduct. 

In  summary,  the  extremely  low  ratio  of  complaints  to  arrests  is  evidence  of  the 
professionalism  of  the  U.S.  Border  Patrol.  The  relatively  few  allegations  of  abuse  are 
taken  very  seriously  and  thoroughly  investigated.  While  the  current  system  of  inves- 
tigating and  correcting  allegations  of  abuse  by  law  enforcement  officers  tasked  with 
enforcing  immigration  laws  is  admittedly  imperfect,  reform,  can  be  best  accom- 
plished through  relatively  minor  administrative  changes.  Implementation  of  the 
changes  proposed  in  the  Immigration  Enforcement  Review  Commission  Act  would 
be  counterproductive  to  the  goal  of  improving  the  current  system,  and  should  be  re- 
jected. 

OPERATIONS  OF  THE  BORDER  PATROL 

The  inability  of  the  U.S.  Border  Patrol  to  accompUsh  its  primary  mission  of  pre- 
venting illegal  immigration  into  the  United  States  stems  from  a  combination  of  fac- 
tors: 

The  level  of  manpower  is  woefully  inadequate. 

The  equipment  available  to  the  ciirrent  contingent  of  officers  is  insufficient, 
outdated,  and  much  of  it  is  unserviceable.  For  example,  only  about  half  of  the 
enforcement  vehicle  fleet  is  in  operating  condition  at  any  given  time,  and  the 
warranty  and  effectiveness  of  almost  all  body  armor  (bullet-proof  vests)  issued 
to  Border  Patrol  officers  expired  long  ago. 

The  lack  of  leadership  in  the  I&NS  results  in  confficting  and  confusing  direc- 
tives, making  enforcement  of  immigration  laws  sporadic. 

To  compound  the  problem,  the  Border  Patrol  experiences  a  great  deal  of  difficulty 
in  recruiting  and  retaining  quahfied  employees.  This  is  due  to  the  fact  that  the  re- 
quirements of  the  job  are  very  demanding;  transfer  and  promotional  opportunities 
are  very  limited  within  the  Border  Patrol;  and  the  pay  is  extremely  low  in  compari- 
son with  similar  law  enforcement  jobs.  Sadly,  although  the  I&NS  has  the  abihty  to 
partially  remedy  the  last  two  problems  mentioned,  it  has  chosen  not  to  do  so. 
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The  I&NS  has  resisted  attempts  to  upgrade  the  journeyman  Border  Patrol 
workforce  to  the  GS-11  level  that  the  duties  of  the  job  justify,  and  has  refused  to 
pay  a  foreign  language  bonus  to  its  employees  who  utilize  one  or  more  foreign  lan- 
guages in  the  performance  of  their  official  duties,  even  though  Congress  specifically 
envisioned  Border  Patrol  agents  when  it  passed  the  Federal  Law  Enforcement  Pay 
Reform  Act  authorizing  such  payments. 

Despite  the  recent  National  Performance  Review  report  that  calls  for  greater  em- 
phasis on  merit  in  hiring  and  promotion  practices,  the  Immigration  and  Naturaliza- 
tion Service  is  proposing  to  totally  circumvent  its  existing  Merit  Promotion  and  Re- 
assignment Plan  by  illegally  offering  employees  positions  if  they  agree  to  pay  their 
own  relocation  expenses.  Rather  Uian  achieving  savings,  this  foolish  suggestion 
would  accelerate  an  attrition  rate  that  is  already  unacceptably  high,  and  would 
eventually  result  in  the  I&NS  being  forced  to  pay  not  only  the  initial  relocation  ex- 
penses of  the  illegally  selected  employees,  but  their  return  relocation  expenses,  as 
well  as  the  relocation  expenses  of  the  employees  who  should  have  been  initially  se- 
lected based  on  merit.  ,       ,,.  ^  ,  „        ,.^.     ^. 

The  management  of  the  I&NS  has  also  wasted  milhons  of  tax  dollars  htigating 
against  its  employees  over  matters  in  which  it  has  no  chance  of  prevailing.  Dur;ng 
the  past  several  years,  over  seven  million  dollars  in  interest  alone  has  been  dis- 
bursed in  backpay  settlements  of  Fair  Labor  Standards  Act  claims  filed  by  Border 
Patrol  employees.  Rather  than  heeding  the  advice  of  the  National  Performance  Re- 
view to  engage  in  cooperative  efforts  with  unions,  the  management  of  the  I&NS  con- 
tinues to  expend  countless  miUions  of  dollars  in  senseless  attempts  to  deny  employ- 
ees benefits  and  rights  routinely  granted  by  other  agencies.  For  example,  since  1^87, 
the  I&NS  has  remsed  to  implement  a  collective  bargaining  agreement  lawfully 
awarded  by  an  interest  arbitrator  for  Border  Patrol  employees.  Meanwhile,  the  par- 
ties remain  bound  by  the  terms  of  a  1976  collective  bargaining  agreement,  and  em- 
ployees morale  and  confidence  in  the  leadership  of  the  agency  continue  to  decUne. 

Incompetent  leadership  at  all  levels  continues  to  plague  the  Immigration  and  Nat- 
uraUzation  Service.  The  mistakes  and  poor  policy  decisions  of  the  previous  adminis- 
tration are  being  perpetuated  bv  the  acting  leaders,  all  of  whom  were  appointed  by 
the  departing  administration.  The  I&NS  is  a  vessel  adrift  in  a  sea  of  confiision,  spun 
by  changing  political  winds  and  tossed  about  by  the  waves  of  public  sentaient. 
Strong  leadership  is  essential  for  the  transformation  of  the  I&NS  into  an  efficient 
agency  that  is  able  to  meet  the  challenges  of  today  and  tomorrow.  While  the  Na- 
tional Border  Patrol  Council  extends  its  best  v/ishes  to  the  incoming  I&NS  Commis- 
sioner, it  is  not  overly  optimistic  that  changes  in  a  few  top  positions  will  cure  the 
ills  of  the  Immigration  and  Naturalization  Service,  as  the  entire  biu-eaucracy  is 
deeply  entrenched  in  a  culture  of  incompetence,  the  result  of  decades  of  manage- 
ment promotion  practices  that  are  steeped  in  favoritism  and  totally  devoid  of  merit. 

Mr.  Mazzoli.  A  lot  of  your  statements  really  have  common 
points.  One  of  them  is  the  fact  that  unwitnessed  and  unsubstan- 
tiated allegations  could  be  brought  against  Customs  or  Immigra- 
tion, and  that  is  how  I  read  the  gentleman's  bill  too.  Maybe  there 
is  something  that  I  am  missing. 

But  is  that  the  current  policy  in,  say,  for  example.  Customs?  Can 
anonymous  complaints  be  brought  against  an  officer  for  something 
alleged  to  have  been  done  at  a  port  of  entry? 

Now  I  shouldn't  say  it  that  way.  That  is  inartfully  phrased.  Any- 
thing can  be  brought,  but  would  a  level  of  investigation  be  based 
on  a  totally  anonymous  allegation? 

Ms.  BiLLET-RouMELL.  I  do  not  believe  so,  but  I  would  be  happy 
to  get  you  an  answer  for  the  record. 

Mr.  Mazzoli.  Mr.  Bonner,  are  you  aware  of  that? 

Mr.  Bonner.  I  am  not  aware  of  the  exact  procedures  that  the 
INS  fellows  in  investigating  complaints.  As  I  read  the  bill,  sir,  it 
would  compel  employees  to  report  any  rumor  that  they  happened 
to  pick  up,  which  could  bring  the  Government  to  a  standstill.  You 
would  be  spending  all  day  in  front  of  a  typewriter  just  because  you 
happened  to  overhear  something  in  the  coffee  shop. 

Mr.  Mazzoli.  Because  it  does  appear  that  there  is  an  effort  made 
to  allow  people  to  bring  complaints  anonymously  and  also,  in  effect, 
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by  phone  without  having  to  give  their  name,  and  then  also  by  a 
third  party,  and  to  give  it  to  someone  else  who  then  carries  it  in. 
The  fact  that  both  of  you  mentioned  that  as  a  concern  is  something 
that  also  does  concern  me. 

On  page  6  of  your  testimony,  Ms.  Billet-Roumell,  there  are  sev- 
eral additional  concerns,  and  in  there  you  also  mention  the  ques- 
tion of  the  seriousness.  I  guess  there  are  different  statements  in 
the  bill  about  serious  and  unreasonable  and  fairly  vague  terminol- 
ogy of  that  sort.  Is  it  your  belief  that  that  could  cause  problems  as 
far  as  how  these  complaints  would  be  brought  and  handled? 

Ms.  Billet-Roumell.  Yes.  I  mean  our  concern  in  the  bill  was, 
they  don't  specifically  define  the  parameters  of  what  type  of  com- 
plaint can  be  filed  against  an  employee,  so  you  could  just  have  on- 
going complaints  coming  in  and  being  subject  to  long-term  inves- 
tigations. 

Mr.  Mazzoll  Am  I  correct,  Mr.  Bonner,  that  the  panel  would  be 
set  up  under  the  bill,  the  Immigration  Enforcement  Review  Com- 
mission, would  be  able  to  make  recommendations  based  on  its  in- 
vestigation through  its  own  hired  or  employed  investigators?  They 
could  not  make  final  disposition,  but  they  could  make  recommenda- 
tions? 

I  believe  it  was  you  or  maybe  your  colleague  on  the  panel  who 
said  the  case  could  reach  the  point  where  a  recommendation  would 
be  made  involving,  say,  termination  or  some  type  of  penalty,  but 
at  that  point  the  employee  would  never  have  been  represented  by 
counsel,  would  never  have  known,  to  that  point  at  least,  what  the 
nature  of  the  grievance  was  and  what  the  nature  of  the  rec- 
ommendation would  be.  Once  that  recommendation  left  the  panel, 
then  it  would  go  to  some  agency  that  would  then  have  to  identify 
the  employee  and  let  the  employee  know,  and  probably  to  get  coun- 
sel for  the  employee  involved. 

But  is  it  your  understanding  that  this  could  reach  the  point  of 
that  recommendation  without  the  Border  Patrol  agent,  for  example, 
knowing  of  the  existence  of  the  investigation  or  being  able  to  de- 
fend himself  or  herself? 

Mr.  Bonner.  That  is  my  understanding,  yes. 

Mr.  Mazzoll  Is  that  your  understanding,  Ms.  Billet-Roumell? 

Ms.  Billet-Roumell.  Our  understanding  in  that  regard  was 
that  it  could  reach  that  point  without — the  employee  is  never  guar- 
anteed a  hearing.  The  panels  that  are  established  under  the  bill, 
they  could  keep  rejecting  the  employee's  right  to  a  hearing. 

Additionally,  even  if  ultimately  they  don't  move  forward  against 
an  employee,  it  is  still  kept  as  part  of  a  record  on  the  employee, 
and  thereafter  an  employee  can  have  a  whole  list  of  different  peo- 
ple who  may  have  complained  about  them  and  never  had  any  sub- 
stantiated complaints,  and  be  tarred  by  this  record,  this  permanent 
record  on  them,  and  never  had  any  kinds  of  hearing  or  findings. 

Mr.  Mazzoll  I  noted  this  when  I  read  your  statement  yesterday. 
On  page  6  you  talk  about  the  early  warning  program.  So  this  could 
remain,  even  an  unsubstantiated  allegation,  maybe  total  rumor, 
maybe  tattling  of  one  employee  about  another  employee  because,  as 
Ms.  Sale  said,  you  don't  like  the  way  that  person  may  dress  or 
smell  or  whatever,  and  the  long  and  short  of  it,  it  may  not  be  acted 
on,  the  recommendation  would  be  put  away,  it  doesn't  amount  to 
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a  hill  of  beans,  but  that  stays  in  that  individual's  file,  it  is  not  ex- 
punged, if  I  understand  correctly. 

I  guess  the  idea  is,  we  want  to  know  these  rogue  agents,  and  if 
there  is  a  pattern  and  practice,  if  there  is  a  repetitiveness  about 
their  conduct,  the  only  way  you  find  that  out  is  if  you  build  up  a 
kind  of  cumulative  file.  But  the  danger  of  building  up  a  cumulative 
file,  it  seems  to  me,  based  on  material  that  doesn't  reach  matura- 
tion, is  to  say  that  you  could  have  a  record  replete  with  this  infor- 
mation which  could  scuttle  your  chances  for  promotion  and  I  guess 
for  advancement  and  what-have-you. 
Well,  I  thank  you  for  that. 

I  am  a  little  bit  sorry  that  I  heard  what  was  in  your  testimony, 
Mr.  Bonner.  I  am  glad  that  you  at  least  wound  up  on  a  note  that 
you  wish  the  new  Commissioner  well.  I  would  have  hoped  you 
would  have  been  a  little  more  positive  as  you  went  through  your 
statement,  because  I  think  there  is  really  a  need  to  look  to  the  fu- 
ture. 

I  think  it  is  fair  to  say  that  the  Immigration  Service  has  not  been 
treated  very  well  by  the  Attorneys  General  and  Presidents  either. 
So  it  is  not  exactly  a  decision  made  totally  at  that  level  what  is 
going  to  be  done  about  pay,  promotion  numbers,  that  type  of  thing, 
it  is  cumulative.  That  is  why,  as  I  mentioned  to  the  gentleman 
from  California  this  morning,  the  thing  I  am  pretty  proud  of  in  our 
subcommittee  over  the  years  is  that  we  have  endeavored  to  m.ake 
sure  that  the  people  on  the  line,  in  the  trenches,  are  able  to  have 
the  best  opportunities,  and  we  do  that  both  by  directing  attention 
to  the  Border  Patrol  but  also  by  directing  attention  to  INS  gen- 
erally, making  sure  that,  at  the  Justice  Department  level,  that 
agency  is  not  overlooked. 

So  we  hope  that  these  coordinated  efforts  will  produce  something. 

The  gentleman  from  New  York  is  recognized. 

Mr.  Nadler.  Mr.  Bonner,  I  am  just  reading  your  testimony.  I  am 

sorry  I  missed  most  of  your  oral  testimony,  but  I  am  reading  your 

statement,  and  I  would  like  to  ask  you  what  you  mean  by  some  of 

this.  , 

You  say  that,  'The  National  Border  Patrol  Council  is  extreniely 
concerned  by  the  provision  of  the  Immigration  Enforcement  Review 
Commission  Act  that  would  compel  employees  to  cooperate  fully 
with  the  review  commission  subject  only  to  the  provisions  afforded 
by  the  Constitution.  This  provision  of  the  proposed  legislation 
would  effectively  negate  employee  rights  granted  by  the  Civil  Serv- 
ice Reform  Act  as  well  as  those  secured  through  collective  bargain- 
ing." 

Isn't  that  simply,  though,  boilerplate  language?  Aren't  all  em- 
ployees of  the  Federal  Government  in  any  way  expocted  to  fully  co- 
operate with  any  police  authority  or,  for  that  matter,  with  any 
other  government  authority,  subject  only  to  protective  laws  or  con- 
stitutional protections  against  self-incrimination  or  whatever? 

Mr.  Bonner.  No,  not  solely  subject  to  constitutional  provisions. 
That  is  why  we  do  have  unions  to  protect  the  employee  rights,  and 
this  would  ignore  those.  . 

Mr.  Nadler.  What  kind  of  thing  are  you  concerned  about,  for  in- 
stance? If  I  am  a  Border  Patrol  officer  and  the— whatever  you  call 
this  thing— the  Immigration  Enforcement  Review  Commission  is 
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investigating  an  allegation  of  some  t3T)e  of  misconduct  by  somebody 
else,  what  kind  of  cooperation  that  would  be  demanded  by  this  act 
would  violate  my  rights  in  any  way? 

Mr.  Bonner.  Well,  for  one  thing,  employees  are  guaranteed  the 
right  in  an  administrative  type  investigation  to  representation  by 
a  union  officer. 

Mr.  Nadler.  That  is  an  investigation  where  they  are  the  target 
of  some  suspicion  of  misconduct. 

Mr.  Bonner.  Anj^hing  that  could  result  in  any  tjT)e  of  adminis- 
trative action. 

Mr.  Nadler.  Against  them. 

Mr.  Bonner.  Right. 

Mr,  Nadler.  OK,  but  let's  assume  it  is  not  against  them. 

Well,  first  of  all,  is  there  anything  in  this  bill  that  would  say  that 
they  would  not  be  assured  of  union  representation  in  any  investiga- 
tion where  they  are  the  possible  target  under  this  Review  Commis- 
sion Act  that  would  negate  that  right? 

Mr.  Bonner.  It  says  that  they  will  be  afforded  constitutional  pro- 
tections, and  nothing  in  the  Constitution  says  that  you  are  guaran- 
teed the  right  to  be  represented  by  the  union. 

Mr.  Nadler.  No,  but  is  there  anything  that  would  negate  the 
right  to  union  representation  where  they  are  the  target? 

Mr.  Bonner.  As  I  read  it,  yes,  where  it  says  "subject  only  to  the 
protections  of  the  Constitution." 

Mr.  Nadler.  Where  does  it  say  that  in  the  bill? 

Mr.  Bonner.  I  would  have  to  get  my  copy  of  the  bill,  which  is 
on  the  chair  behind  me,  but  it  definitely  is  within  the  provisions 
of  the  legislation. 

Mr.  Nadler.  Let  me  ask  you  one  other  question  then,  because 
we  will  come  back  to  that  perhaps. 

Assuming  that  the  person  we  are  talking  about  who  is  asked  to 
cooperate  fully  with  the  Commission  is  not  the  target  of  the  inves- 
tigation, somebody  else  is  suspected  of  some  misconduct.  Is  there 
any  way  in  which  the  person's  rights  would  be  violated  under  this 
bill? 

Mr.  Bonner.  Yes. 

Mr.  Nadler.  How? 

Mr.  Bonner.  It  is  a  separate  offense,  an  administrative  offense, 
to  fail  to  report  something.  If  they  are  coming  to  this  person  who 
failed  to  report  the  misconduct  of  another  officer,  then  this  person 
would  be  guilty  of  an  administrative  violation  and  would  be  subject 
to  disciplinary  action. 

Mr,  Nadler.  No,  no,  no.  Wait  a  minute.  If  they  failed  to  report 
something  they  saw,  then  they  could — ^yes,  it  is  establishing  an  of- 
fense of  failing  to  report  something. 

Mr.  Bonner.  And  that  exists. 

Mr.  Nadler,  OK.  But  my  question  is,  assuming  that  they  are  not 
the  target  of  the  investigation,  the  target  of  the  investigation  is 
somebody  else — now  if  they  are  suspected  of  disobeying  a  law  es- 
tablished here  of  failing  to  report,  then  they  are  the  target. 

Assuming  they  are  not  the  target,  how — what  is  wrong  with  the 
requirement  that  they  fully  cooperate  with  the  Commission?  What 
right  would  be  negated  thereby? 
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Mr.  Bonner.  As  I  was  trying  to  explain,  if  they  want  to  talk  to 
this  person,  obviously  this  person  must  have  seen  something,  and 
if  this  person  failed  to  report  this  earlier,  that  person  would  rea- 
sonably fear  disciplinary  action  for  that  failure  to  report. 

So  this  person,  even  though  they  are  saying,  *Tou  are  just  a  wit- 
ness at  this  point,"  does  have  a  reasonable  fear  of  disciplinary  ac- 
tion, which  under  title  V  of  the  U.S.  Code  entitles  this  person  to 
union  representation. 

Mr.  Nadler.  Fine.  Would  this  negate  that  right  to  union  rep- 
resentation? 

Mr.  Bonner.  As  I  read  it,  it  does.  Now  maybe  I  am  misinterpret- 
ing the  intent,  but  as  I  read  it,  it  would  negate  that. 

Mr.  Nadler.  The  sponsor  is  whispering  into  my  ear,  "Where  are 
you  seeing  this?"  He  doesn't  apparently  think  it  is  in  the  bill. 

Mr.  Mi^OLl.  Well,  while  we  consult  with  one  another  on  that, 
the  gentleman's  time  has  expired. 

The  gentleman  from  California. 

Mr.  Becerra.  Where  is  it  in  the  bill? 

Mr.  Bonner.  I  knew  you  were  going  to  ask  that.  That  is  why  I 
am  still  looking  through  it. 

It  is  on  page  7  of  the  bill  starting  with  line  21  and  running 
through  25:  "Service  employees  shall  cooperate  fully  with  the  re- 
view commission  investigations  subject  to  the  protections  afforded 
by  the  Constitution.  Service  employees  shall  be  advised  of  their 
constitutional  rights  and  the  procedural  rights  afforded  under  this 
Act." 

Mr.  Becerra.  And  where  does  it  say  that  they  would  be  denied 
any  particular  right  that  you  have  identified? 

Mr.  Bonner.  It  doesn't  provide  for  that  right,  so  by  not  providing 
for  it,  it  implies  to  me  that  it  is  exclusive  of  those  rights. 

Mr.  Becerra.  Does  it  eliminate  it? 

Mr.  Bonner.  Not  specifically,  but  by  not  providing  for  it,  it  effec- 
tively eliminates  it. 

Mr.  Becerra.  If  it  doesn't  eliminate  it,  what  makes  you  believe 
that  whatever  laws  might  be  in  effect  are  no  longer  applicable  to 
any  employee  within  the  INS? 

Mr.  Bonner.  Perhaps  if  the  bill  were  modified  to  more  accurately 
reflect  that  it  would  allay  our  concerns,  but  we  do  have  serious  con- 
cerns in  that  respect. 

Mr.  Becerra.  Let  me  move  on  to  the  question  with  regard  to 
hearings.  You  mentioned — I  believe  both  of  you  mentioned  some- 
thing about  the  concern  about  hearings  and  that  subject  employees 
of  investigations  would  not  have  the  right  to  be  heard  on  any  par- 
ticular complaint. 

The  bill  itself  calls  for  hearings  for  any  employee  who  is  subject 
to  an  investigation,  does  it  not?  It  does  not? 

Ms.  Billet-Roumell.  My  understanding  of  the  bill  is  that  it 
calls — each  time  when  there  are  options  for  hearings,  somebody  on 
the  different  panel  or  commission — it  is  not  a  guaranteed  right;  let 
me  say  it  like  that.  There  have  to  be  certain  situations  where  they 
would  be  allowed  to  have  it. 

Mr.  Becerra.  Let  me  stop  you  for  a  second  and  point  you  to  page 
9,  line  17.  "Both  the  complainant  and  the  subject  Service  employee 
shall  have  the  right  to  be  represented  by  counsel  or  other  rep- 
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resentative  at  board  hearings."  Doesn't  "shall"  mean  that  it  is  man- 
datory? 

Ms.  BiLLET-RoUMELL.  My  understanding  of  the  bill,  and  I  will  go 
back  and  look  at  it  and  be  happy  to  submit  an  answer  for  the 
record,  is  that  there  are  specific  reasons  delineated  in  the  bill 
where  you  can  have  a  hearing,  but  there  are  situations  where  you 
would  not  be  able  to  have  a  hearing  if  those  different  situations 
didn't  come  to  pass. 

I  will  be  happy,  again,  though,  to  look  back  at  the  bill  if  I  am 
incorrect  about  that  and  get  back  to  you  on  that  for  the  record.  But 
that  was  my  understanding  of  a  read  of  the  legislation. 

[Additional  information  from  Ms.  Billet-Roumell  follows:] 

H.R.  2119,  Section  6  (f)(2)  (3)  and  (4)  provide: 

The  panel  shall  conduct  hearings  on  the  complaint  if— (A)  the  alleged  abuse 
is  of  a  serious  nature,  as  defined  by  the  regulations  prescribed  under  authority 
of  this  Act;  (B)  the  Panel,  by  majority  vote,  decides  to  hold  a  hearing.  (3)  The 
Panel  shall  issue  a  written  finding  on  the  complaint  based  on  the  report  alone 
or  on  the  report  alone  and  on  a  report  and  hearing,  if  one  is  held  .  .  .  (4)(A) 
If  no  hearing  was  held,  request  that  the  Panel  conduct  a  hearing.  A  hearing 
shall  be  held  if  one  member  of  the  Panel  votes  to  hold  a  hearing. 

The  legislative  language  is  cleeir,  there  is  no  guarantee  for  a  hearing.  If  the  com- 
plaint is  not  "serious  as  defined  by  the  regulations  or  if  none  of  the  Panel  members 
find  it  necessary  to  hold  a  hearing — there  will  not  be  a  hearing  for  the  accused  serv- 
ice employee.  Employees  have  no  fundamental  due  process  rights  in  this  legislation 
if  they  do  not  have  a  guaranteed  right  to  a  hearing. 

Mr.  Becerra.  And  it  is  the  case  that  the  board  has  no  power  to 
institute  discipline  upon  an  officer,  correct? 

Ms.  Billet-Roumell.  That  was  our  understanding  of  the  legisla- 
tion. 

Mr.  Becerra.  They  only  can  make  recommendations. 

Ms.  Billet-Roumell.  Yes. 

Mr.  Becerra.  And  under  the  agenc/s  own  laws  and  regulations, 
any  time  an  officer  may  be  subject  to  discipline,  the  officer  is  enti- 
tled to  representation  and  a  hearing,  correct? 

Ms.  Billet-Roumell.  That  is  correct  in  the  U.S.  Customs  Serv- 
ice. 

Mr.  Becerra.  So  anything  that  is  recommended  to  the  agency  by 
this  board  with  regard  to  discipline  of  any  sort  would  first  have  to 
go  through  the  agency,  and  if  the  employee  requested  some  form 
of  hearing  with  representation,  correct? 

Ms.  Billet-Roumell.  Yes,  that  is  correct. 

Mr.  Becerra.  Thank  you. 

You  mentioned  in  earlier  testimony  that  this  legislation  would 
have  a  chilling  effect  on  employees.  That  seems  to  imply  to  me  that 
what  you  are  saying  is  that  if  wo  have  an  independent  oversight 
or  watchdog  agency,  that  agents  would  all  of  a  sudden  be  concerned 
or  not  conduct  themselves  in  the  normal  course  of  functions. 

Ms.  Billet-Roumell.  What  our  feeling  on  that  is,  not  that  if  you 
have  an  independent  review  board  out  there,  that  that  would  chill 
them  in  and  of  itself.  Our  concern  is  that  if  you  have  an  independ- 
ent review  board  out  there  where  you  can  have  an  anonymous  com- 
plaint filed  against  you,  where  you  are  not  guaranteed  a  hearing 
in  every  situation,  where  you  have  passengers  with  an  undarstand- 
able  reason  if  they  are  being  detained  for  drugs,  where  they  niay 
go  ahead  and  file  a  complaint — under  those  situations  of  having 
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that  tj^e  of  board,  yes,  we  believe  that  they  would  be  chilled  be- 
cause, they  wouldn't  have  the  appropriate  protections  and  that 
they  would  be  so  afraid  of  detaining  someone. 

Mr.  Becerra.  Well,  let  me  ask  you — and  my  time  is  expiring,  but 
let  me  ask  this  last  question,  if  I  may,  Mr.  Chairman. 

If  indeed  in  either  of  your  two  agencies  a  call  came  in  by  a  caller, 
a  woman  who  said,  "I  was  raped  by  one  of  your  officers  while  I  was 
in  your  custody,"  and  she  did  not  give  her  name,  what  would  your 
agency  do?  Would  it  just  drop  it  because  it  was  an  anonjrmous  call? 

Ms.  BiLLET-RoUMELL.  I  would  like  to  respond  to  that.  The  chair- 
man had  earlier  asked  us  what  the  procedure  is  now  for  an  anony- 
mous complaint,  and  I  don't  know  the  answer,  and  I  would  be 
happy  to  get  back  to  you  on  that. 

Mr.  Becerra.  I  would  appreciate  it. 

Ms.  BiLLET-RoUMELL.  I  do  believe  that  they  would  do  an  inves- 
tigation on  such  a  serious  allegation,  but  I  will  get  back  to  you. 

[The  information  follows:] 

Complaints  of  such  a  serious  nature  would  be  turned  over  to  the  Office  of  Internal 
Affairs.  That  Office  would  turn  it  over  to  the  local  authorities.  Currently,  whether 
or  not  an  anonjrmous  complaint  is  investigated  depends  on  the  gravity  of  the  com- 
plaint. The  example  of  a  rape  is  obviously  so  extreme  as  to  warrant  an  investiga- 
tion. However,  Customs  does  not  investigate  all  anonymous  complaints.  This  prac- 
tice is  different  from  the  proposal  in  H.R.  2119  which  would  require  an  investigation 
of  all  anonjTnous  complaint  regardless  of  the  seriousness  of  the  allegations  and 
would  allow  findings  based  on  anonymous  complaints  without  a  hearing. 

Mr.  Becerra.  How  does  that  differ  from  what  I  am  proposing  in 
my  piece  of  legislation? 

Ms.  BiLLET-RouMELL.  If  I  could  just  finish  one  other  thing 

Mr.  Becerra.  Well,  because  I  am  out  of  time,  if  you  could  just 
give  me  a  response.  How  does  what  I  am  calling  for  in  this  bill  dif- 
fer from  what  you  just  said,  that  the  agency  would  thoroughly  in- 
vestigate? 

Ms.  BiLLET-RoUMELL.  I  think  ultimately,  though,  the  person 
would  have  to  come  forward  so  that  the  person  would  have  a 
chance,  so  that  the  employee  would  have  a  chance  to  be  able  to  re- 
spond to  the  charges. 

Mr.  Becerra.  And  is  there  anjrthing  in  my  legislation  that  says 
that  the  person  would  not  have  to  come  forward? 

Ms.  BiLLET-RouMELL.  By  saying  that  a  person  could  file  an  anon- 
ymous complaint,  it  was  our  understanding  that — there  is  not  a 
provision  in  there  that  says  that  at  some  point  in  time  the  person 
will  have  to  come  forward. 

Mr.  Becerra.  Right,  file.  Thnt  is  the  word,  "file,"  now.  That 
doesn't  mean  proceed  with  a  complaint.  The  investigator  ultimately 
has  to  come  up  with  some  information  to  submit  a  report  to  the 
board,  correct?  And  you  would  think  that  if  the  board  is  going  to 
make  some  recommendation  to  the  agency  to  institute  action,  that 
there  would  be  a  requirement  that  there  be  sufficient  information 
for  the  agency  now,  which  has  jurisdiction  over  this,  to  take  action. 

Is  there  any  reason  to  believe  that  all  this  could  proceed  without 
some  form  of  solid  information  either  in  terms  of  witnesses  or  solid 
documented  evidence? 

Ms.  Billet-Roumell.  It  was  our  understanding  because  there 
was  no  clarification  about  the  anonymous  complaint.  Certainly  that 
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would  allay  some  of  our  concerns  if,  in  fact,  there  is  a  requirement 
in  there. 

If  I  could  just  add  one  other  point,  what  we  pointed  out  in  our 
testimony — and  I  would  invite  you  to  read  about — is  the  difference 
really  between  the  Border  Patrol  and  the  Customs  Service.  Some 
of  those  allegations,  obviously,  such  as  like  an  allegation  of  a 
rape — the  Customs  Service,  they  only  deal  at  the  port  of  entry. 
There  is  no  parallel  role  to  the  Border  Patrol.  They  are  being — in 
every  step  of  the  investigation,  it  is  in  a  contained  environment, 
and  there  are  other  personnel,  including  supervisory  personnel, 
monitoring  that  kind  of  behavior,  and  I  would  just  like  to  bring 
that  to  your  attention  in  terms  of  the  different  roles  because  they 
really  are  quite  different. 

Mr.  Becerra.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Mazzoli.  Thank  you  very  much. 

That  is  an  important  point,  the  difference  in  the  role. 

But  let  me  pursue  the  point  brought  up  a  moment  ago.  Again, 
this  is  just  a  bill  and  it  is  always  to  be  perfected.  That  is  the  pur- 
pose of  a  hearing,  to  have  experts  come  in  and  tell  us  some  of  the 
shortcomings. 

But  as  I  look  at  the  gentleman's  bill,  while  on  page  9,  starting 
at  line  17,  it  does  guarantee  a  right  to  have  counsel  at  a  hearing, 
if  you  go  to  page  8,  at  line  13,  "The  panel" — and  I  assume  that  that 
means  the  commission — "shall  issue  a  written  finding  on  the  com- 
plaint based  on  the  report  alone  or  on  the  report  and  a  hearing  if 
one  is  held." 

So  you  are  only  guaranteed  counsel  at  a  hearing,  yet  a  report 
could  be  filed  without  a  hearing,  which  suggests  that  you  would  not 
have  to  be  represented,  you  would  not  have  the  benefit  of  counsel. 
I  am  not  sure  you  would  have  the  benefit  of  knowledge,  quite 
frankly. 

It  could  very  well  be  that  you  could  reach  the  point  of  a  rec- 
ommendation not  based  on  a  hearing,  which  is  permitted  under  the 
bill,  and  the  employee  maj'  never  really  have  notice  of  that.  So  the 
employee  could  be  gathering  information,  evidence — ^you  know,  how 
we  talk  about  getting  a  paper  trail.  You  could  be  using  that  oppor- 
tunity to  prepare  your  paper  trail,  if  nothing  more,  getting  evi- 
dence, getting  depositions,  getting  affidavits. 

So  I  think,  again,  that  is  what  this  hearing  is  for,  for  the  gen- 
tleman to  hear  comments  about  his  bill,  its  strengths  and  its  short- 
comings, and  I  think  that  what  appears  to  be  a  situation,  you  could 
reach  a  long  trail  in  this  distant  point  in  their  investigation  with- 
out having  a  hearing. 

In  fact,  a  recommendation  could  issue  without  a  hearing,  and  an 
employee  is  only  guaranteed  counsel  at  a  hearing. 

Let  me  ask  a  question  generally,  Mr.  Bonner,  to  sum  this  up.  Do 
you  think  the  current  provisions  in  the  law,  the  Immigration  and 
Nationality  Act,  as  augmented  by  regulations,  as  augmented  by 
union  agreements  with  the  Immigration  Service  now,  augmented 
by  the  Administrative  Procedure  Act,  and  anything  else  which  is 
currently  effective,  coupled  with  the  things  you  heard  this  morning, 
is  enough  to  take  care  of  the  problems  that  we  know  we  have, 
which  is  that  we  have  some  agents  who  just  don't  play  by  the  book? 
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Mr.  Bonner.  I  think  it  is.  I  think  the  system  in  place,  with  just 
a  very  few  minor  modifications,  can  be  very  effective  in  addressing 
the  very  small  number  of  substantiated  complaints  that  exist.  And 
I  would  like  to  emphasize  that  in  comparison  to  the  number  of  ar- 
rests, the  number  of  substantiated  complaints  is  minuscule. 

Mr.  Mazzoli.  I  think  also,  as  Ms.  Billet-Roumell  pointed  out,  the 
difference  between  her  people,  hosted  in  lighted  surroundings,  in- 
side buildings  where  you  have  a  lot  of  observers,  public  settings, 
against  the  things  that  take  place  sometimes  between  ports  of 
entry,  where  you  have  remoteness,  darkness,  anonymity,  that  type 
of  thing. 

This  data  you  have  of  one  complaint  per  17,000  are  pretty  im- 
pressive, because  that  17,000  is  an  arrest,  a  detention.  It  is  a  con- 
tact; it  is  a  person-to-person,  face-to-face  situation,  not  just  waving 
someone  through  a  line.  And  to  say  that  you  have  but  one  com- 
plaint derived  from  17,000  arrests,  to  me,  is  evidence  that  we  ought 
not  to  leap  before  we  look  in  the  sense  of  setting  up  a  brandnew 
program  if  what  we  have  with  implementation  with  additional 
money  and  so  forth  can  work. 

I  think  you  ought  to  take  back  to  your  people  this  panel's  appre- 
ciation for  what  you  do,  and  the  same  with  Ms.  Billet-Roumell's 
people.  Take  back  our  appreciation  for  the  work  you  do  under  try- 
ing circumstances,  and  the  fact  that  you  do  it  to  the  degree  that 
you  do,  with  professionalism  is  pretty  remarkable.  I  think  it  sug- 
gests that  the  leadership  within  the  organizations  is  very  solid,  and 
we  appreciate  that. 

My  time  has  expired.  I  yield  to  the  gentleman  from  New  York. 

Mr.  Nadler.  No  further  questions,  Mr.  Chairman. 

Mr.  Mazzoli.  The  gentleman  from  California. 

Mr.  Becerra.  Just  a  couple  more  questions. 

Let  me  go  back  to  the  issue  of  the  hearing.  I  think  I  understand 
what  the  concern  is,  and  perhaps  it  is  valid. 

On  page  7,  lines  21  through  25,  we  talk  about  providing  the  pro- 
tections afforded  by  the  Constitution,  and  it  says  "Service  employ- 
ees shall  be  advised  of  their  constitutional  rights  and  the  proce- 
dural rights  afforded  under  the  Act." 

I  think  I  see  your  point.  Because  we  only  mention  that  you 
should  be  advised  of  those  particular  rights,  you  may  think  it 
precudes  the  others.  So  I  think  actually  there  is  a  point  well  taken 
there  that,  in  use  of  the  word  "advised,"  it  could  be  implied  that 
that  excludes  any  protections  of  any  other  particular  rights  under 
law  or  regulation  that  employees  may  have. 

So  I  would  be  very  willing  to  consider  some  changes  if  you  have 
some  to  recommend,  because  as  I  understand  it,  to  be  advised 
means  just  that  those  are  necessary  admonitions  that  must  be 
given  to  the  employee.  There  is  nothing  that  says  that  any  other 
admonitions  that  you  are  entitled  to  as  an  employee — for  example, 
you  are  entitled  to  consul  or  representation  at  any  point  of  an  in- 
vestigation— is  necessarily  excluded.  But  I  think  that  is  a  point 
well  taken  that  the  language  might  make  it  sound  like  you  are  not 
provided  any  additional  rights.  So  I  will  take  that  into  consider- 
ation. It  is  a  point  well  taken. 

Let  me  ask,  Mr.  Bonner,  a  couple  of  questions,  because  you  have 
a  lot  of  obvious  experience  on  the  front  line  and  with  the  employees 
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of  your  colleagues  that  you  deal  with.  You  mentioned  some  of  the 
things  that  could  be  done  within  the  INS  to  try  to  shape  it  up. 

With  regard  to  the  screening  process,  to  make  sure  that  the  over- 
whelming majority  of  members  of  the  INS  who  do  a  tremendous 
job — and  when  I  have  had  a  chance  to  deal  with  them,  it  is  obvious 
that  they  do  a  tremendous  job  under  very  difficult  circumstances — 
what  can  we  do  about  the  few  bad  apples,  the  rogues,  within  the 
agency  that  I  think  have  caused  the  problem?  And  perhaps  you 
don't  agree  that  there  are  some  bad  apples,  but  I  would  say  that 
there  are  a  few  individuals  that  have  tarnished  the  reputation  and 
perhaps  caused  some  of  that  low  morale  within  the  agency. 

Mr.  Bonner.  I  would  agree  that  there  are  bad  apples  within  the 
agency,  and  I  think  the  only  way  to  deal  with  those  aberrations  is 
very  harshly.  You  must  make  an  example  and  let  all  of  the  employ- 
ees know  that  that  type  of  conduct  is  not  tolerated  in  any  fashion. 

Mr.  Becerra.  Would  you  say  that  the  INS  is  right  now  making 
an  example  of  some  of  these  individuals? 

Mr.  Bonner.  Of  some,  yes,  and  it  is  rarely  publicized. 

The  Office  of  Inspector  (General,  unfortunately,  has  a  very  covert 
way  of  doing  business.  They  do  not  share  information  regarding  the 
results  of  their  investigations  or  any  subsequent  disciplinary  ac- 
tions with  the  public,  and  I  think  that  is  unfortunate. 

If  the  public  knew  that  agents  had  been  fired — ^for  example  there 
was  an  agent  fired  for  beating  an  alien  who  was  handcuffed  in  the 
back  of  a  patrol  car.  Now  the  alien  had  dragged  this  agent  with  a 
car.  The  agent  was  halfway  in  the  car;  he  had  been  dragged  for 
several  hundred  yards.  But  that  still  did  not  justify  him,  after  that 
person  was  in  custody,  to  play  "catchup."  And  that  employee  was 
fired,  and  that  was  a  very  poignant  example  for  the  employees 
within  the  Service. 

Unfortunately,  the  public  is  not  aware  of  these  things. 

Mr.  Becerra.  Is  there  enough — and  i  ask  this  of  the  two  of  you — 
do  you  believe  that  there  is  enough  employee  input  within  the 
management  level  decisionmaking  process  on  what  needs  to  be 
done  to  try  to  correct  what  may  ill  either  agency?  Do  you  think 
that  there  is  enough  opportunity  for  employees  to  provide  the  input 
necessary  for  the  folks  up  top  to  know  what  front-line  personnel 
need? 

Mr.  Bonner.  Unfortunately,  in  the  Immigration  Service  that  is 
not  the  case. 

Mr.  Becerra.  What  about  Customs? 

Ms.  BiLLET-RoUMELL.  I  think  that  we  are  working  toward  that 
and  there  have  been  vast  improvements  in  that  area  and  in  the 
union's  relationship  with  the  Customs  Service,  and  we  are  hoping 
that  will  continue  to  move  in  that  direction. 

Mr.  Becerra.  I  would  urge  both  of  you,  especially  folks  within 
your  ranks  who  have  taken  on  some  of  these  issues  and  are  looking 
into  them,  to  let  us  know  if  some  of  those  recommendations  that 
you  have  made  in  the  past  or  some  of  the  things  that  you  think 
would  be  helpful  in  trying  to  make  both  agencies  function  much 
more  efficiently.  Ultimately,  whether  it  is  in  legislation,  and  per- 
haps sometimes  fiawed  legislation,  I  think  a  lot  of  us,  especially  the 
chairman,  I  know,  is  trying  to  make  sure  that  the  agencies  are 
doing  the  t3T3e  of  work  that  make  all  of  you  look  good,  and  unfortu- 
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nately,  the  good  stories,  as  you  have  mentioned,  Mr.  Bonner,  some- 
times don't  come  out  and  what  does  come  out  are  the  bad  stories. 

So  I  thank  you  for  testifying,  and  I  thank  you  for  pointing  some- 
thing out  that,  on  second  thought,  may  have  some  merit  to  it,  and 
I  will  certainly  take  a  look  at  those  provisions  in  the  law  to  make 
sure  that  none  of  the  rights  that  I  know  that  you  fought  very  hard 
to  secure  are  not  abrogated. 

Mr.  Bonner.  Good. 

Mr.  Mazzoli.  Thank  you  very  much,  and  as  we  had  on  our  first 
one,  the  record  will  be  kept  open  in  case  there  are  additional  ques- 
tions or  if  you  have  any  comments  or  if  you  have  any  material  you 
wish  to  submit  to  augment  your  record,  that  certainly  will  be  ac- 
cepted. We  thank  you  for  your  time. 

Now  I  would  like  to  invite  our  last  panel:  Mr.  Jose  Moreno,  exec- 
utive director  of  the  Migrant  and  Refugee  Services,  of  the  arch- 
diocese of  El  Paso;  Councilman  Bruce  Wheeler,  a  member  of  the 
City  Council  of  the  City  of  Tucson,  Arizona;  Mr.  Dan  Stein,  who  is 
the  executive  director  of  the  Federation  for  American  Immigration 
Reform;  and  Mr.  Mario  Moreno,  the  regional  counsel  of  the  Mexi- 
can-American Legal  Defense  and  Educational  Fund. 

Gentlemen,  welcome.  Because  of  the  hour  please  summarize  your 
statements,  which  of  course  will  all  fully  be  made  a  part  of  the 
record.  And,  as  the  last  panel,  you  observed  the  earlier  panels,  so 
there  may  be  some  opportunity  to  help  us  by  maybe  deviating  a  lit- 
tle bit  from  your  text,  if  that  seems  to  be  appropriate,  to  direct  at- 
tention to  some  of  the  things  that  occurred  earlier  today. 

So,  having  said  that,  Mr.  Jose  Moreno. 

STATEMENT  OF  JOSE  G.  MORENO,  EXECUTIVE  DIRECTOR, 
DIOCESAN  MIGRANT  AND  REFUGEE  SERVICES 

Mr.  Jose  Moreno.  Mr.  Chairman,  Mr.  Becerra,  first  of  all,  I 
would  like  to  thank  you  for  giving  me  this  opportunity  to  testify  in 
regards  to  H.R.  2119. 

Mr.  Chairman,  earlier  you  stated  to  one  of  the  witnesses  that  you 
would  hope  that  he  would  show  more  vision  and  more  optimism, 
and  it  is  exactly  for  that  reason  that  I  am  here  supporting  the  pas- 
sage of  H.R.  2119.  It  is  a  vision  of  working  with  the  Border  Patrol 
and  the  INS,  with  local  communities  to  improve  cooperation  and 
relationships. 

And  it  is  also,  I  believe,  that  same  vision  that  prompted  Gov- 
ernor Richards  of  Texas  to  support  this  bill.  In  her  statement — and 
I  will  make  it  brief^she  states,  "This  Commission  will  provide 
community  outreach  in  order  to  build  stronger  positive  relations 
between  the  Immigration  and  Naturalization  Service  and  the  local 
community  and  investigate  complaints  of  abuse  in  the  enforcement 
of  immigration  law."  She  is  fully  supportive  of  this  bill,  as  is  Mr. 
Ronald  Coleman,  a  colleague  of  yours 

Mr.  Mazzoli.  I  know  Ronald  Coleman  very  well. 

Mr.  Jose  Moreno  [continuing].  And  other  organizations  through- 
out the  State  of  Texas,  especially  those  chambers  of  commerce 
which  represent  the  Hispanic  community. 

In  El  Paso,  we  have  to  deal  with  the  reality  of  having  the  Border 
Patrol  as  an  integral  part  of  our  community.  We  have  had  to  live 
with  the  Border  Patrol,  many  times  in  cooperation  but  also,  unfor- 
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tunately,  many  times  in  conflict.  The  conflict  comes  from  the  lack 
of  communication  between  the  two  communities. 

A  case  in  point.  Within  the  last  few  months,  El  Paso  has  created 
its  own  accountability  commission.  It  is  a  municipal  committee. 
Countless  times,  we  asked  the  Border  Patrol  representatives  to 
please  appoint  someone  to  this  commission.  Countless  times,  we 
were  rejected.  They  created  their  own  advisory  committee,  which  is 
neither  independent  nor  has  any  authority  to  conduct  investiga- 
tions. 

The  city  municipal  committee,  or  accountability  commission,  also 
is  limited  in  its  powers.  It  has  no  f.ubpoena  powers  of  Federal 
agents.  Therefore,  we  need  to  have  a  Federal  review  commission  to 
investigate  any  alleged  acts  of  abuse  on  the  part  of  law  enforce- 
ment agencies  along  the  border. 

Bowie  High  School  is  an  old  high  school  in  El  Paso.  This  high 
school's  students  brought  a  lawsuit  against  the  Border  Patrol  for 
various  acts  of  abuse.  Although  they  were  first  asked  to  stop  these 
acts,  such  as  harassing  students,  they  refused,  and  a  lawsuit  had 
to  be  filed. 

I  believe  that  a  review  commission,  properly  in  place,  properly 
working,  would  prevent  lawsuits  and  in  the  long  run  save  the  Gov- 
ernment money  from  having  to  defend  against  these  types  of  law- 
suits. 

The  acts  of  harassment  that  were  brought  to  light  in  the  Bowie 
High  School  lawsuit  ranged  from  an  officer  pointing  a  gun  at  one 
of  the  coach's  heads,  unprovoked,  to  harassing  students  and  resi- 
dents of  the  area  simply — and  this  is  according  to  the  court's  judg- 
ment— ^because  of  their  Hispanic  appearance.  These  are  the  types 
of  activities  that  we  must  stop.  These  are  the  types  of  activities 
that  I  believe  this  review  commission  will  help  prevent. 

A  series  of  articles  entitled  "The  Wall  of  Silence"  also  deals  with 
the  problems  of  investigating  and  taking  complaints  on  the  part  of 
the  Border  Patrol,  the  OIG,  and  the  Customs. 

In  taped  encounters  between  complainants  or  volunteers  and 
members  of  the  Border  Patrol,  of  the  INS  and  Customs,  at  least 
half  of  them  indicated  that  the  officer  representing  the  Service  was 
unaware  of  their  own  reporting  procedures.  In  other  instances, 
there  was  actual  bullying  or  a  disregard  for  the  complaints  that 
were  trying  to  be  made. 

There  is  at  least  one  occasion  where  an  individual  who  filed  a 
complaint  was  never  called  back. 

Account.ibility  commissions  are  commonplace  now  in  larger  met- 
ropolitan areas.  We  now  have  one  in  El  Paso  for  the  Border  Patrol. 

But  it  is  not  to  point  fingers  at  the  Border  Patrol  or  any  other 
law  enforcement  that  we  developed  our  commission.  It  is  not  to  say 
that  the  Border  Patrol  is  not  doing  its  job  well.  Quite  the  contrary. 
With  one  of  my  cousins  being  a  Border  Patrol  agent  in  Laredo,  I 
know  that  the  job  of  being  a  Border  Patrol  agent  is  extremely  dif- 
ficult, with  limited  resources. 

But  it  is  in  the  spirit  of  cooperation,  it  is  in  the  spirit  of  opening 
communication  and  allowing  both  the  community  members,  the 
INS,  and  the  Border  Patrol  that  I  believe  that  I  know,  through  my 
experience,  that  the  passage  of  H.R.  2119  will  be  a  tremendous 
benefit  not  only  to  the  community,  but  to  the  Border  Patrol  itself. 
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I  would  also,  if  there  are  any  other  questions  remaining  in  the 
committee's  mind,  like  to  invite  the  committee  to  visit  us  in  El 
Paso  or  to  visit  the  border  region  and  to  look  at  the  reality  of  our 
situation,  which  is  unlike  any  other  in  any  other  part  of  this  coun- 
try. 

I  thank  you  for  your  time. 

Mr.  Mazzoli.  Thank  you  very  much,  Mr.  Moreno. 

[The  prepared  statement  of  Mr.  Jose  Moreno  follows:] 

Prepared  Statement  of  Jose  G.  Moreno,  Executive  Director,  Diocesan 

Migrant  and  Refugee  Services 

I  thank  you  for  this  opportunity  to  present  the  views  and  experience  of  our  com- 
munity of  El  Paso,  Texas  regarding  border  law  enforcement  activities  and  the  need 
for  the  creation  of  the  Immigration  Enforcement  Review  Commission.  My  statement 
is  based  on  my  experiences  as  a  member  of  Governor  Richards  Advisory  Committee 
on  Immigration  and  Refugees,  a  member  of  El  Paso's  Border  Patrol  Accountability 
Commission  (now  renamed  Human  Relations  Commission)  and  as  the  Executive  Di- 
rector of  the  Diocesan  Migrant  and  Refugee  Services  (DMRS).  As  Director  of  DMRS, 
a  program  that  receives  well  over  15,000  visits  a  year  from  immigrants  and  their 
family  members,  I  witness  on  a  daily  basis  the  problems,  the  hopes,  desires  and 
even  the  trauma  that  our  clients  hold  when  trying  to  immigrate  into  our  country. 
Many  of  our  clients  invariably  have  come  into  contact  with  members  of  the  Border 
Patrol,  and,  as  a  matter  of  course,  also  come  into  contact  with  other  officers  of  the 
Immigration  and  Naturalization  Service  (INS).  I  must  also  state  that  many  of  our 
clients  are  U.S.  citizens  who  may  wish  to  help  family  members  immigrate  into  the 
U.S.  I  am  here  to  state,  as  Governor  Richards  has  done  in  a  letter  to  numerous 
members  of  Congress,  my  strong  support  for  H.R.  2119.  In  Governor  Richards'  letter 
she  states  that  'xhis  commission  will  provide  community  outreach  in  order  to  build 
stronger  positive  relations  between  the  Immigration  and  Naturalization  Service 
(INS)  and  the  local  community,  and  investigate  complaints  of  abuse  in  the  enforce- 
ment of  immigration  law."  She  further  says  that  she  is  aware  of  the  divisiveness 
surrounding  immigration  issues  and  the  need  to  address  these  issues  in  a  positive 
manner.  Governor  Richards  believes  that  the  creation  of  the  Immigration  Enforce- 
ment Review  Commission  will  do  just  that.  (Attachment  1).  Representative  Ronald 
Coleman,  also  a  supporter  of  this  legislation,  was  praised  by  the  El  Paso  Times  for 
supporting  "a  bill  to  establish  a  much  needed  independent  commission.  .  ."  (Attach- 
ment 2).  In  addition,  the  Texas  Association  of  Mexican  American  Chambers  of  Com- 
merce (TAMACC)  passed  the  resolution  supporting  H.R.  2119.  The  TAMACC  passed 
the  resolution,  in  part,  because  its  members  believe  there  is  a  "lack  of  accountability 
by  U.S.  Customs  and  Immigration  Officials. "  (Attachment  3).  The  establishment  of 
a  federal  oversight  commission  is  important  to  El  Paso  and  the  Border  Patrol.  Advi- 
sory Committees  and  other  bodies  with  limited  resc'arces  and  investigatory  powers 
are  inadequate  to  address  the  problems  confronting  our  country  in  the  area  of  immi- 
gration law  enforcement. 

complaints  and  border  law  enforcement 

In  El  Paso,  Te^as,  it  can  safely  be  said  that  the  Border  Patrol  is  the  single  most 
visible  agency  in  the  region.  The  presence  of  the  Border  Patrol  in  every  part  of  ovir 
city  and  the  areas  outside  our  city  limits  makes  it  almost  impossible  to  avoid  contact 
with  its  officers. 

While  the  sight  of  Border  Patrol  vans,  agents  and  other  INS  officers  is  common 
place,  the  relationship  between  the  Border  Patrol  and  the  community,  especially  the 
70%  of  the  community  which  is  hispanic,  can  be  termed  as  uneasy. 

Throughout  the  years,  complaints  against  INS  and  Border  Patrol  agents  have 
been  lodged  by  members  of  the  El  Paso  and  Juarez  communities.  It  has  been  my 
experience  that  few  of  these  complaints  have  been  resolved.  A  case  in  point,  the 
Mexican  Consulate  in  El  Paso,  which  receives,  and  in  turn  reports,  complaints  re- 
garding INS  and  Border  Patrol  officers  finds  that  a  majority  of  the  alleged  abuse 
cases  it  has  reported  are  either  still  pending  or  the  response  from  the  INS  was  un- 
satisfactory. In  a  list  of  twenty-two  (22)  reported  incidents  of  alleged  abuse  by  the 
Border  Patrol,  five  (5)  cases  are  reported  as  having  unsatisfactory  responses  (from 
the  Border  Patrol),  two  complaints  were  not  accepted  and  the  remaining  fifteen  ( 15) 
complaints  are  pending  or  nave  been  given  no  response  at  all.  This  list  has  com- 
plaints fit)m  1989  through  February  of  1993.  As  will  be  discussed  later,  these  fig- 
ures are  consistent  with  results  from  a  report  done  by  the  El  Paso  Times. 
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This  list  notwithstanding,  there  are  individual  cases  of  abuse  which  point  strongly 
to  the  need  for  an  independent  review  commission. 

A  DROWNING  ON  THE  RIO  GRANDE 

In  1987,  as  a  young  man  by  the  name  of  Armando  Valenzuela  tried  to  pull  his 
way  back  to  Juarez,  Mexico  on  a  make-shift  raft,  two  Border  Patrol  agents  pulled 
the  rope  which  he  was  using  to  balance  himself  These  officers  pulled  the  rope  even 
though  people  had  repeatedly  shouted  to  them  that  the  man  could  not  swim. 
Armando  Valenzuela  fell  into  the  river  and  drowned.  Several  years  later  a  United 
States  Federal  District  court  awarded  the  family  over  two  hundred  thousand  dollars 
($200,000)  for  the  negligent  acts  of  the  two  Border  Patrol  agents.  Responding  to  a 
Freedom  of  Information  Act  request,  the  Department  of  Justice  informed  me  that 
the  two  Border  Patrol  officers  involved  did  not  receive  any  disciplinary  action  as  a 
result  of  the  drowning.  (Attachment  4). 

OFF-DUTY  USE  OF  FIREARM 

During  a  1990  collegiate  football  game,  an  off-duty  Border  Patrol  agent  fired  his 
weapon  at  a  parked  truck.  The  use  of  the  weapon  was  precipitated  by  a  brawl  with 
other  individuals  also  attending  the  game.  Convicted  of  two  felonies  for  the  use  of 
his  weapon.  Officer  Donald  Toovey  remained  on  the  Border  Patrol  pajroU  for  more 
than  a  year  before  being  dismissed. 

ON-DUTY  USE  OF  FIREARMS 

Agent  Michael  Elmer  shot  at  an  unarmed  man  in  the  back  and  killed  him.  After 
the  shooting,  rather  than  seek  medical  assistance  for  the  victim,  whom  doctors  esti- 
mate may  have  lived  for  up  to  thirty  (30)  minutes  after  the  shooting,  Elmer  dragged 
the  body  behind  a  tree  trunk.  It  was  during  the  trial  that  officers  testified  that 
warning  shots — against  agency  poUcy — takes  place.  Other  practices,  such  as  carry- 
ing unauthorized  firearms  while  on  duty,  are  also  common.  With  the  code  of  silence 
within  the  Border  Patrol,  this  information  may  never  have  come  to  light  if  not  for 
the  events  of  June,  1992.  However,  with  an  independent  oversight  commission,  we 
would  not  have  to  wait  for  this  tjrpe  of  tragedy  before  unprofessional  acts  of  this 
nature  are  discovered. 

"WALL  OF  SILENCE" 

Periodically,  people  will  call  or  come  into  our  office  complaining  of  verbal,  psycho- 
logical and/or  physical  abuse.  Many  fear  reprisal  if  they  complain,  others  simply  do 
not  believe  anything  will  be  done.  The  people  who  aUege  abuse  are  U.S.  citizens  and 
Legal  Permanent  Residents.  The  undocumented  immigrants  are  the  least  likely  to 
complain  since  they  fear  any  type  of  exposure  will  bring  them  more  unwanted  atten- 
tion by  INS. 

In  a  very  important  series  of  articles,  reporter  Paul  Salopek  and  the  El  Paso 
Times  set  out  to  docximent  whether  the  INS,  the  Border  Patrol  and  Customs  ignored 
or  assisted  persons  with  complaints.  On  the  whole,  the  articles  are  an  indictment 
against  the  border  law  enforcement  agencies  and  their  procedure  for  taking  com- 
pkiints  of  alleged  abuse. 

In  taped  conversations  of  individuals  trying  the  file  complaints  with  the  various 
border  law  enforcement  agencies,  Mr.  Salopek  found  that  in  most  cases  the  officers 
talking  to  the  complainants  showed  confusion  regarding  their  own  agent's  com- 

Elaint  procedures,  indifference  at  the  complainants'  allegations,  or  even  'outright 
ullying".  In  half  of  the  dozen  taped  encounters,  the  officers  did  not  follow  their  own 
complaint  procedures.  In  at  least  one  occasion,  the  individual  never  received  a  call- 
back after  he  made  the  complaint.  Furthermore,  Border  Patrol  agents  themselves 
showed  low  moral  and  general  dissatisfaction.  One  agent  even  stated  that  the  Bor- 
der Patrol  is  "just  locked  up  back  in  1924  when  it  was  created.  They  haven't  learned 
you  can't  be  a  cowboy  anymore." 

BOWIE  HIGH  SCHOOL 

One  of  the  highest  profile  cases  in  recent  history  deals  with  Border  Patrol  agents 
entering  the  campus  of  Bowie  High  School,  which  is  located  close  to  downtown  El 
Paso.  Aside  ftx)m  entering  the  campus  without  any  search  warrants,  the  Border  Pa- 
trol is  also  accused  of  harassing  students  and  residents  of  the  Bowie  High  School 
area  based  on  no  more  than  the  color  of  the  person's  skin. 

The  pattern  of  stops  and  harassment  continued  unabated,  even  after  students  and 
the  principal  complained  (Attachment  5).  Worse,  the  incidents  of  abuse  include  a 
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coach  of  Hispanic  descent  having  a  gun  pointed  at  his  head,  without  any  provo- 
cation, a  school  secretary  (also  an  hispanic)  being  followed  home  and  having  her  car 
searched,  and  numerous  students  being  stopped  around  the  campus  for  looking  his- 
panic. Judge  Bunton  of  the  U.S.  Federal  Court  of  the  Western  District  of  Texas 
found  that  the  Border  Patrol  lacked  the  articulable  facts  necessary  to  warrant  the 
stops  being  made  by  agents.  Cxirrently,  the  Border  Patrol  is  under  injunction  from 
making  such  unconstitutional  stops.  (Attachment  6). 

ATTEMPTS  AT  COOPERATION 

Since  before  the  U.S.  Commission  on  Civil  Rights  released  its  report  in  1980,  'The 
Tarnished  Golden  Door",  allegations  of  abuse  by  the  Border  Patrol  have  been  pub- 
Ushed.  The  INS  has  consistently  made  statements  that  the  problems  will  be  cor- 
rected. Unfortunately,  not  much  has  changed  in  the  ensuing  years. 

While  some  reorganization  has  taken  place,  the  INS  has  done  httle  to  implement 
the  necessary  changes.  Attempts  by  national  and  local  organizations,  and  munici- 
palities have  gone  by  mostly  ignored  by  the  INS.  One  of  the  most  recent  examples 
of  this  indifference  came  after  the  city  of  El  Paso  formed  its'  "Local  Border  Patrol 
Accountability  Commission".  The  Border  Patrol  was  asked  repeatedly  to  assign  an 
agent  or  representative  to  the  Commission,  but  the  Border  Patrol  refused.  Instead, 
the  Border  Patrol  formed  an  Advisory  Committee  which  would  look  into  complaints 
and  would  also  seek  positive  statements  about  the  agency.  This  public  relations 
committee  has  no  power  to  conduct  it's  own  investigations  and  lacks  any  independ- 
ence from  the  Border  Patrol. 

The  City  Commission  also  has  limited  power  since  it  cannot  subpoena  federal 
agents.  However,  the  creation  of  the  City  Commission  was  seen  as  a  positive  step 
by  many  members  of  the  community,  even  if  the  Border  Patrol  refused  to  cooperate. 

PROCEDURE  STILL  UNCLEAR 

After  years  of  trying  to  follow  complaints  through  the  process,  I  have  come  to  the 
conclusion  that  the  system  needs  to  be  replaced  by  an  independent  investigatory 
and  oversight  body. 

I  am  not  alone  in  this  assessment  however.  Through  discussions  with  members 
of  the  U.S.  Commission  on  Civil  Rights  and  through  my  own  observations  of  testi- 
mony during  the  hearings  held  by  the  Civil  Rights  Commission  in  El  Paso,  Border 
Patrol  officials  themselves  expressed  frustration  with  the  current  system. 

At  the  root  of  the  dissatisfaction  is  the  lack  of  timely  resolution  to  complaint 
cases.  Complaints  will  languish  in  the  system  for  months,  or  even  years.  As  reported 
by  Mr.  Salopek,  some  cases  are  lost,  with  no  record  of  a  complaint  ever  being  found 
again.  Of  the  twenty-two  (22)  well  documented  abuse  complaints  inquired,  INS  told 
him  that  no  record  existed  for  fourteen  (14)  of  the  cases.  We  have  had  the  same 
experiences.  After  a  while,  we  would  simply  tell  individuals  to  file  a  complaint,  but 
they  expected  httle  to  result  from  these  fihngs.  The  Office  of  Inspector  General 
(OIG)  lacks  the  necessary  resources  to  give  cases  of  alleged  abuse  the  priority  they 
deserve.  While  the  Federal  Bureau  of  Investigation  (FBI)  conducts  some  of  the  in- 
vestigations, they  do  not  make  recommendations  as  to  disciplinary  actions  that 
should  be  taken.  According  to  one  FBI  agent  in  El  Paso,  they  merely  investigate  and 
report  facts. 

RECOMMENDATION 

The  Federal  Government  should  follow  the  trend  many  municipalities  are  taking. 
Independent  civilian  oversight  commissions  have  been  estabUshed  to  help  law  en- 
forcement agencies  cooperate  better  with  the  community.  While  initially  seen  as  a 
threat,  the  various  police  departments  which  work  with  oversight  commissions  have 
found  them  to  be  helpful.  The  PoUce  Foundation,  one  of  the  large-jt  poUce  organiza- 
tions in  the  country,  also  believes  that  independent  oversight  bodies  are  positive  and 
actually  help  improve  relations  between  the  police  and  the  pubUc.  The  U.S.  Govern- 
ment should  not  exclude  itself  from  this  nationwide  process  to  bring  accountability 
to  the  Border  Patrol. 

I  am  continuously  optimistic  that  positive  change  will  come  about,  but  I  have 
learned  that  waiting  for  the  INS  to  change  internally  to  bring  about  the  desired 
changes  will  simply  be  lost  time.  H.R.  2119  is  in  the  best  interest  of  the  local  com- 
munities and  the  Border  Patrol.  I  fiiUy  support  its  passage  and  it  is  my  hope  that 
the  members  of  this  committee  will  understand  its  importance  as  well. 
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ATTACHMENT   1 


OOVOMM 


STA.TB   OP    Tk^XS 

Orrtei  or  rut  CrovfttiiOR 
AUITIH  T«XAJ  78711 


Tixa  HoneyHbl*  OhftVlM  frilaon 
U.S.  HCia*  et  Kaprftaentatlv** 
3256  SaybUVB  KQlldlag 
ffaahington^   O.C.      20B1J 

Deal?  SaprsMAtatlvt  Niiaeni 

Vht  Govamor^*  MSvisoxy  cooaltirtttt  6rt  Ij^^kt^l^it^atiaju  and  RafugtA 
&f fairs  has  rae«ntly  laferm«d  ma 
lamloratlon  rafdVBf  OM  Of  Vhieh 


&f fairs  has  raeantly  lafermad  ma  t>t  anflnKcul  ialtittivas  reaardiBg 
lamloratlon  rafOVB^  OM  Of  vhieh  iu  th«  bVi^tion  of  a  eouiaaien 
that  vlii  Cava  evartl^bt  of  taa  eaii:orea::i4:iit  oe  f edaral 


ixmigratien  laxtt*     TMs  oeaniasictti  vili  tirovldd  ccgmunifiy 
ootvaroti  la  ordav  to  bolld  •trongtor  poeiitiivti  ft-lationa  MtVMn 
tho  Xamlgratlon  Katurali.atlon  Bwrvio«  (xks)  and  Uia  looai 
eeaaunlty,  and  Invoatlgata  eaqpltintu  oir  nb\iM  In  the  anforoaaant 
of  iBBi^ratloii  lavt 

Aa  yoa  know,  legislation  ta  otfaatA  tKia  H^Hgyatlon  snforeaaaat 
Reviav  ccaaiition  baa  baan  Introdac^.     tti  pxapauix^  to  looat* 
thla  faderal  eoBaiSBlen  in  SI  Vhoa,  tiu  authora  of  the 
laQialatien  hava  given  Saius  tho  opportunity  to  hf.  at  tha 
tcorefreat  of  avelving  iaalgratloa  isauesi  und  tha  opportunity  to 
ba  heme  to  a  fedaral  ooomlasioa  uhidb  will  hava  a  pc«itiv«  Ixpaat 
on  .ett»  atatai 

w«  ara  all  avara  of  tba  divialvanasK  woMnnmdino  laalgrttion 
IttAuaa.     Tharafcanaf  af forts  to  nAacmiim  i^aca  issuai  iu  o  peiitiva 
nannar  ars  iiaportant«     Thia  legiMibtlcm  does  that/  and  X  mvppcn 
tha  ereAtlon  of  tba  Xhaigratioh  fcrtifo^cocsaht  Ssviav  conaiaalon. 


6ittoar«l' 


Aim  w.  ftieExsns 
Oovamor 


Van  Oma  Bm  U4aa  tonm.  Tat*  TflTll  erO-163-XOO  OftaaVOUi  «Ml«  OtW 
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ATTACHMENT  2 


Coleman  signs  on  to  support 
border  agendes  conunissibn 

•  MM  1  PaBoXongreflsman  Rati  Colansan  has  thrtrjre  his 

Kb  guppoit  to  a  bill  to  (Mubliiih  a  mucb-oeeoed  indApen- 
dent  conunisaion  to  r«vi«w 


INFORMAIION 


For  more  intom<«tion  obeut 
House  Resolution  2119,  call: 
■  U.&  R«P-  Ron  Coltman't 
omoe  In  El  Pno  at  534-6200 
or  In  WMhington  at 
(202)  226-4«31. 


civil  iifihiB  compUints  afsintt  the 
BowferPatwl,  banmigration  and 
Nauuralioation  Sorvica  and  the 
Customs  S&rvicB. 

Tha  biU,  inhoducad  by  VS.  Rep. 
Xflviai-  Becera,  D-Calif.  wo\M  ad- 
di«£s  <^goinqf  oenofirns  thai  th« 
bordei  ag6nci<a  are  leas  account- 
able than  tiwy  should  be  when  It 
_  aou>ea  to  compkiuts  of  ill  tteat- 

ment  from  legal  U.S.  residents  as  well  as  undocuinentad 
immi^ate. 

la  suppordiM;  House  Renolorfdon  2Ua  Cyleman  noted 
that  it  MS  the  backing  of  MALDEF  and  tho  Mexican 
Aawrican  Bar  Aaaociatian  of  El  Paso  and  that  the  El  Paao  • 
Gty  Council  has  eatabliahbd  tt  panel  to  take  complaints. 

"I  think  a  panel  can  offar  soow  constructive  ideas  ~  and 
can  be  an  asset  to  law  enforcement,  aot  a  hindrance," 
CokmanufaL 

The  bill,  sent  to  the  Judiciary  Conmiittee's  Subcommittee 
on  International  Law,  Immigration  and  Rfifijgecs,  alao 
'  needs  Ae  support  of  local  Kovemmaa^  aitd  citiiens. 
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ATTACHMENT   3  SUPPORT  OP   H.R.    3115    TO  REMEDY 

IMUXORA.TIO:'!  LAW  ElilFDRCHlw'ElilT  ABUSE 

WHEREAS,  beginning  with  a  U.S.  Commission  on  Civil  Rights  report  in 
1980,  civil  and  human  rights  organizations,  including  the  ACLU, 
American  Friends  Service  Coranittee  and  .^unericas  Watch,  have  documented 
a  pattern  of  widespread  abuse  by  Border  Patrol  and  other  federal 
customs  and  immigration  personnel;  and 

WHBRSXS,  customs  and  immigration  officials  have  taken  little  or  no 
corrective  action  in  spite  of  repeated  efforts  over  the  years  by  civil 
rights  groups  and  Congress  to  have  fcham  do  so;  and 

NHBRRXS,  the  Mexican  Government  has  long  expressed  preoccupation  with 
•the  treatment  of  Mexican  business  people  and  Mexican  citizens  by 
customs  and  immigration  officials  at  ports  of  entry;  and 

WHEREAS,  Mexican  business  personnel  will  have  increased  contact  with 
customs  and  immigration  officials  as  trade  between  the  two  countries 
expands ;  and 

wuBRBAS,  good  business  relations  with  Mexico  are  iirportant  for 
expanding  trade  between  our  two  countries;  and 

WHEREAS,  on  May  13,  1993,  a  group  of  House  members  led  by  Xavier 
Becerra  (D-CA)  introduced  legislation  to  create  a  federal  immigration 
Enforcement  Review  Commission,  to  be  headquartered  in  El  Paso,  Texas, 
that  would  independently  investigate  complaints  against  customs  and 
immigration  officials  and  recommend  disciplinary  action;  and 

WHEREAS,  we  believe  lack  of  accountability  by  U.S.  customs  and 
immigration  officials  is  a  problem  that  requires  independent  review  to 
ensure  fair  investigation  of  conplaints  and  pron^t  and  effective 
remedial  measures: 

NOW,  THEREFORE,  BE  IT  RESOLVED  that  the  El  Paso  Hispanic  Chamber  of 
Commerce  supports  H.R.  2119,  the  "National  Immigration  Review 
Commission  Act"  because  it  attempts  to  increase  the  accountability  of 
customs  and  immigration  officials,  and  therefore  is  in  the  best 
interest  of  continuing  good  business  relations  between  Mexico  and  the 
United  States. 

BE  IT  FURTHER  RESOLVED  that  a  copy  of  this  resolution  be  forwarded  to 
the  Resolutions  Committee  of  the  Texas  Association  of  Mexican-Americam 
Chambers  of  Commerce  for  consideration  by  that  committee  for 
submission  to  the  TAMACC  State  Convention  in  El  Paso,  Texas,  on  July 
29-31,  1993. 
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unmigmttoa  and  Naturalizadoa  Service 


1 

ATTACHMENT 


SilUiUM  J^ilaijl  OJflei 

J70IN.SuimiUntFf»iuay 
;      DaOat  Tccat  70*7 

AUG  0  9  1981  SRIHF  3234/1,1 

Muu  "  »  IWI  DLS-91-0057 


Jose  G.  Moreno,   Sxacativ  Director 
Diocesan  Migrant  end  Refugae   Sarvlca 
1013  S.  San  Antonio 
El  Paso,   Texas  79901 


Dear  Mr.  Moreno: 

this  is  in  response  to  your  freedom  of  rm^omiation  Aat  (FOIA)  request 
concerning  disciplinary  action  taken  against  Border  Patrol  agents 
Ramon  Vargas,  Jr.  and  Glennis  Major  for  their  alleged  involvement  in 
the  1907  drowning  death  of  Armando  Macias. 

We  have  been  apprised  by  Border  Patrol  officials  that  no  disciplinary 
action  vas  taken  against  either  employee. 


Sincerely, 


M-^ 


Nelson 
Regional  Commissioner 
Management 
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ATTACHMENT  5 


'ivirt: 


"'  -        .  '■■■']  Pa30  Bordai:  I%b»l  Cliisf  Ddi  MusendM,  In  uuwer  toi       '. ',- « j'' 
i  Ki;v  ;  l^Wlii- ifioupkinta  from  Bowie  ETigh  l^dpiu  Paul  Strehc),  ailp   '-.'■msH 


..:uii  v^^tb6atti^cide3risthfltSt^elBa.ot^^  ? 

.'.  vTfiM  ---^Ofl It's  good  to  8ei  that  ^b'^EUicjriflia.Aet^^  „ 

•'  •'••".'  ••■'r«M<»jnvetOch8publia''.w-r.':  /•v<l  i3  Vt^-.rvM  .  i.'f    ~ 


Not 


,.'..i...ij 


Mf- 


:j  -l 
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ATTACHMENT  6 


is  TBS  "OHITBD  STM.'ES  blStSXCJ!  COtmX 
'FOR  1!HB  WBSSBHH  OXS'itCCC-J!  els'   VBaUiS 
BL  PASO  OrTISXOkl 


BRHiTAMTH  lI0ttIX2O,    ISAAC 
vnUJjTh,  DAVID  REmSRIA, 
OnOAH  CABLOS  JACQUBZ,   HBCIOR 
0B9I2/   AIABBS  VASQXOtZ,    euod 
(StaCB  BBRBAHDBZf   Indivldaally, 
and  on-  Bahalf  of  All  Otriiaxa 
Sf ml  larly  Situated, 


Plaintiff a. 


V. 


DALE  HDSEGADES,   Border  Patrol 
Sector  Chief,   ^rantTKSM  OR 
U0K8  mOQtOmi  Agents  of  tlie 
Bl  Paao  Sector  Border  Patrol, 
All  Individually  ejad  in  Their 
Official  Capacities,    aiid  LJie 
IIJHIGRATIOH  AND  NATORALIZATIOH 
SERVICS, 

Defendants . 
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FriED 

DEC  011992 
CHAR^l^VAQNER.  Cleric 


£S-92-CA-319-B 


PRELIMIMARY  IHJUHCTIOK  AMD  CIASS  rHRfryTrJlTIOlI 
The  Court  having  heard  ovidanca  and  argumenta  of  co\insel  in 
support  of  and  in  opposition  to  plaintiffs'  Motion  for  Preliminary 
Injunction  and  to  Plaintiffs'  Motion  for  Class  Certification  on 
October  23,  1992  and  having  filed  appropriate  Findings  of  Pact  and 
Conclusions  of  Law,  enters  the  following  Orders : 


IT  IS  OBOBRED  Plaintiffs'  Motion  for  Class  Certification  in 
the  above-captioned  cause  is  GRAHTSC.  Representatives  of  Plaintiff 
Class  shall  inform  the  Court  within  twenty  (20)  days  of  the  filing 
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of  this  Order  hov  they  intent  to  identify  and  to  notify  the  members 
of  the  Plaintiff  Claas  for  purposes  of  iiiaVlng  adequate  serrioe. 

rr  IS.  ifUltXaiiSL  oaDBMn  ,sia±a-i;i£r9 '  HQtioo/  Preliminary 
Injunction  ia  the  abov»-captioned  cnuse  i:s  dUUSHRBD. 

XV  IS  FUmXT  ORDBRBO,  in  aceordanrs  uith  Rule  63 (d)  of  the 
Federal  Rules  «if  Civil  Procedure y  the  Court  hereby  BHJOIBS  the 
Immigration  and  Naturalization  Service  (the  "INS"): 

(1)  from  stopping  and  questioning  an  individual  as  to  his  or 
her  right  to  be  or  reaiain  in  tha  United  States 

(2)  unless  the  Agent  has  a  raasonaJal^  suspicion/  based  on 
specific  airticulable  facts  involving  more  than  the  mere 
appearance  of  the  individu&l  baing  of  Hispanic  descent, 

(3)  that  the  individual  is  eithar  illogally  in  the  United 
States  or  is  guilty  of  committing  an  offense  against  the 
Immigration  Laws  of  the  United  States  for  which  the  IBS 
has  jurisdiction. 

SIGNED  this    ~"  day  of  December,  1992. 


HOHORABO:  LUCIUS  D.  BOKTOH,  III 
SEHIOR  DISTRICT  JUDGE 
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Mr.  Mazzoli.  Councilman  Wheeler. 

STATEMENT  OF  BRUCE  WHEELER,  COUNCIL  MEMBER,  CITY 

OF  TUCSON,  ARIZONA 

Mr.  Wheeler.  Thank  you,  Mr.  Chairman,  Mr.  Becerra.  I  am  City 
Council  Member  Bruce  Wheeler,  presently  serving  my  second  term 
on  the  Tucson  City  Council.  I  am  part  Hispanic  and  represent  a 
ward  which  is  56  percent  Hispanic.  I  came  to  live  in  this  country 
when  I  was  18  years  old. 

Although  Tucson  is  60  miles  from  the  border,  we  are  in  many 
ways  a  border  community.  About  one-third  of  our  city  population 
is  Hispanic,  resulting  in  considerable  family,  economic,  and  cul- 
tural ties  between  both  sides  of  the  border.  If  NAFTA  becomes  suc- 
cessful in  breaking  down  tariffs  and  other  economic  barriers,  all 
our  present  associations  will  broaden  significantly.  Politically,  our 
bonds  will  strengthen  as  well,  as  we  enter  into  new  labor  and  envi- 
ronmental agreements. 

As  Congress  and  the  American  public  debate  the  economic  bene- 
fits of  NAFTA,  it  is  important  that  the  civil  rights  of  citizens  from 
both  sides  of  the  border  be  high  lighted  in  order  to  guarantee  our 
most  basic  rights  at  the  hands  of  Federal  police  authorities.  I  refer 
specifically  to  the  well-documented  pattern  of  abuses  at  the  hands 
of  the  Border  Patrol  against  both  U.S.  citizens  as  well  as  undocu- 
mented persons. 

This  problem  is  magnified  enormously  by  the  fact  that  there  ex- 
ists no  independent  nor  credible  system  of  reporting  and  investigat- 
ing abuses  by  INS  officers.  Victims  from  both  sides  of  the  border 
have  no  viable  means  of  addressing  the  hundreds  of  reported  cases 
of  sexual  assault,  beatings,  and  even  killings,  nor  is  there  recourse 
for  investigating  other  violations  such  as  illegal  searches  and  sei- 
zures, destruction  of  property,  and  violation  of  due  process  in  fail- 
ing to  advise  persons  of  their  legal  rights. 

Because  these  abuses  adversely  affect  Tucsonans,  the  mayor  and 
city  council  have  unanimously  passed  a  resolution  in  support  of 
H.R.  2119,  urging  Congress  and  the  President  to  change  the  way 
we  conduct  noneconomic  business  along  and  near  the  border. 

But  the  negative  fallout  resulting  from  a  Border  Patrol  out  of 
control  also  will  adversely  affect  the  economic  well-being  for  States 
and  communities  bordering  Mexico. 

In  1991,  Mexican  visitors  spent  $688  million  in  Arizona  alone, 
creating  over  12,000  jobs  and  $143  million  in  wages  for  Arizonans. 

As  public  servants,  we  must  give  expression  if  Congress  does  not, 
and  redress  to  our  constituents'  sense  of  hopelessness  and  espe- 
cially to  any  violation  of  their  civil  rights. 

The  fact  that  17  percent  of  undocumented  border  abuse  victims 
are  U.S.  citizens  tells  us  that  our  communities  are  affected.  The 
mayor  of  Nogales,  AZ,  has  complained  to  Congress  about  Border 
Patrol  harassment  of  Hispanics  at  his  places  of  business.  Four  city 
council  members  in  Douglas,  AZ,  have  voiced  strong  opposition  to 
the  construction  of  a  metal  wall  along  the  border.  Not  only  is  it  not 
conducive  to  our  image  as  a  free  nation,  but  it  will  adversely  affect 
business  in  this  border  town. 

In  February  1992,  the  American  Friends  Service  Committee  is- 
sued a  report  that  said  that  1,274  cases  of  abuse  were  cited  at  five 
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target  areas  between  May  1989  and  May  1991.  Tucson  is  one  of 
those  five  target  areas.  The  others  are  San  Diego,  El  Paso,  the 
lower  Rio  Grande  area,  and  south  Florida.  Subsequent  reports 
show  the  abuses  to  continue. 

In  June  1993,  Border  Patrol  Agent  Michael  Elmer  was  arrested 
and  accused  of  shooting  24-year-old  Valeo  Valenzuela  in  the  back. 
Although  he  was  acquitted  of  criminal  charges  during  his  trial  in 
Tucson,  the  mayor  and  city  council  wrote  to  the  Justice  Depart- 
ment asking  for  an  investigation  with  regards  to  the  civil  rights 
violation  in  the  death  of  Mr.  Valenzuela. 

Incidentally,  Elmer,  the  Border  Patrol  agent,  was  also  accused  of 
drug  trafficlang,  and,  significantly,  his  partner  the  night  of  the 
shooting  also  reported  during  the  trial  that  Elmer  had  threatened 
him  if  he  reported  the  incident. 

This  is  an  example  of  serious  problems  within  the  organization 
as  well. 

The  mayor  of  Tucson,  writing  on  behalf  of  the  city  council  wrote 
"It  is  the  belief  of  this  governmental  body  that  all  human  life  is 
precious  and  that  such  deaths  at  the  hands  of  governmental  offi- 
cials should  be  thoroughly  scrutinized." 

I  will  not  further  discuss  the  many  incidents  because  the  commit- 
tee will  hear  and  has  heard  such  testimony.  Ample  evidence  of  a 
clear  pattern  of  abuse  has  been  submitted  by  the  American  Friends 
Service  Committee,  Americas  Watch,  and  the  Arizona  Border 
Rights  Project,  among  other  credible  organizations. 

I  do  not  question  the  mission  of  the  INS  nor  of  its  many  difficul- 
ties in  meeting  those  mission  requirements.  But  for  the  Border  Pa- 
trol to  have  any  sense  of  credibility,  it  needs  to  get  close  to  the 
community,  particularly  the  Hispanic  community.  We  cannot  have 
law  enforcement  agencies  that  separate  themselves  from  the  peo- 
ple, nor  is  it  in  the  interests  of  our  Nation  to  use  undocumented 
persons  as  scapegoats  for  our  own  economic  difficulties  resulting  in 
anti-immigrant  sentiments  fueled  in  large  part  by  politicians. 

In  Tucson,  we  have  a  police  department  recognized  nationally  for 
its  high  degree  of  professionalism.  We  have  our  problems,  but  our 
police  department  is  widely  respected  and  accepted  by  the  commu- 
nity. One  major  reason  is  due  to  the  fact  that  we  have  in  place  a 
review  process  that  instills  accountability  and  an  independent  over- 
sight process.  We  have  a  Citizens  Police  Advisory  Commission 
made  up  of  citizens  who  regularly  meet  and  discuss  all  sorts  of  po- 
lice issues  with  the  police  department.  We  benefit  from  a  commu- 
nity policing  concept  involving  the  community  and  working  with 
police  officers.  We  have  police  shooting  review  boards  in  which  an 
elected  official  is  part  of  a  review  board  after  every  single  discharge 
of  a  police  officer's  weapon  against  anyone. 

These  oversight  functions,  I  believe,  contribute  to  few  charges  of 
abuse  and  result  in  a  high  degree  of  public  confidence  toward  our 
own  police  department. 

The  point  I  am  making  is  crucial.  A  review  process  is  critical  if 
there  is  to  be  accountability  for  the  actions  of  law  enforcement 
agencies.  They  help  to  ensure  the  successful  enforcement  of  the  law 
while  at  the  same  time  respecting  the  civil  rights  of  everyone. 

There  is  no  greater  ally  a  police  agency  can  have  than  the  con- 
fidence it  receives  from  the  public  it  serves.  You  cannot  debate  the 
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benefits  of  NAFTA  and  at  the  same  time  withhold  public  con- 
fidence in  our  immigration  policies  and  its  policing  activities,  nor 
must  you  allow  skin  color  to  be  the  bottom  line  when  enforcing  im- 
migration statutes  along  our  border. 

Congress'  historic  dedication  to  our  long  and  valiant  and  difficult 
struggle  for  civil  rights  enforcement  is  reflected  in  H.R.  2119. 
Please  pass  this  bill. 

Mr.  Chairman,  if  I  may,  there  was  a  comment  made  by  the  Act- 
ing Commissioner  regarding  Tucson,  and  I  would  like  to  set  that 
part  of  the  record  straight.  She  said  that  in  Tucson  there  was  some 
sort  of  formal  process  of  review,  and  I  beg  to  differ  with  her;  there 
is  absolutely  no  formal  process  of  review  in  Tucson.  In  fact,  all  the 
citizens  organizations  in  Tucson  involved  in  immigration  issues 
complain  and  can  document  that  they  are  consistently  ignored. 

Mr.  Mazzoli.  Thank  you  very  much. 

[The  attachment  to  Mr.  Wheeler's  prepared  statement  follows:] 
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Border  Patrol 


Who  Is  policing  this  national  police  force? 


The  US.  Border  Patrol  bas  extraoral- 
nary  power  to  intrude  Info  the  lives  of  peo- 
ple who  look  foreign.  Some  ox  tnose  people 
arc  American  citizens.  Some  are  Illegal 
aliens.  Some  arc  rrlgntenco  chiidrea  who 
get  swept  up  t)y  e  power/ui  agency  (hat  an- 
swers too  few  (questions  at}out  how  it  uses 
Its  power. 

Last  week  In  Phoenix,  representatives 
from  public  school  programs  Ihat  serve  mi- 
grant rarmworkcrs  said  LntIno  kids  were 
being  barassed  by  Dorder  Patrol  agents. 
Tvio  girls  were  picked  up  at  a  public  bus 
slop  on  their  way  to  school.  An  ll-year-old 
was  nnbbcd  when  she  weol  to  get  free 
clothes  at  a  church. 

/Vdvocales  sa>'  the  i:lds  src  being  tlireat- 
oncd  and  Intimidated  Into  revealing  the 
wberaabouts  of  undocumented  /emiiy 
members.  Sylvia  Long.  Migrant  Program 
Coordinator  for  the  Phoenix  Union  High 
School  District,  says  the  situation  has  led  to 
obtances  and  (eor  among  Latino  students. 

EO  Pycolt,  osslstont  chief  ut  (li»  Tucson 
sector  ol  Uie  U.S.  Border  Pfttrol,  aeys  that 
"In  (be  course  of  business  nu  Opubt  we 
come  In  contact  with  pcoi>lo  who  are  stu-  . 
Ocnis."  But  he  says  It'a  "ludlciouc"  to  sug- 
gest his  agcrU  ore  (orgotlngchtUten. 

Me  doesn't  see  anything  wrong  with  what 
happened  in  Phoenix,  but  Just  to  make 
"double  sure,"  bc'll  forward  the  files  to  tlie 
complain!  department.  That  means  tiie 
Ju<;tlce  Department's  Inspector  General 


Will  aecldc  (/  be  wants  (o  bivcsUgote  elle- 
gaiions  or  wrongdoing  by  Ihe  Justice  De- 
partment's Border  Patrol.  A  report  —  if 
there  la  one  —  win  go  back  to  (ho  Border 
Patrol. 

It's  a  cozy  system.  It  doesn't  begin  to  on- 
swer  the  need  to  police  this  notional  poUca 
force.  Complaints  against  the  Border  Pa- 
trol Include  verbal,  physlcol  and  sexual 
abuse,  false  arrests,  illegal  deportations 
and  Inappropriate  sclture  of  property. 

Tbe  ImmlgroUon  Law  Enforcement 
Monitoring  Project  of  the  American 
Friends  Service  l^nimlttee  documented 
1,274  abuses  by  the  Border  Patrol  from 
May  1989  to  May  1991,  Seveotcen  percent 
were  against  U.S.  clticcos.  More  thon  a 
hundred  were  sgoicst  Juvc-jIIm.  Jorge  Illn- 
.ojosa,  tbe  project's  San  Diego  field  coordi- 
nator, has  heard  "more  Iban  a  few"  stories 
like  tne  ones  coming  out  of  Phoenix 
schools. 

The  immigration  project  wants  congrcs- 
.Slonni  hearings  in  border  areas.  It  wants 
memucrs  of  Congress  to  hear  whot  people 
are  saying  about  how  the  Border  Potrol 
does  Its  Job.  Rep.  Ed  Pastor's  oftlce  shuwcd 
Interest  in  the  idea.  So  should  the  rest  of 
Arlzono's  delcgntlon. 

The  project  also  wants  civilian  oversight 
committees  set  up  to  creole  a  public  forum 
Where  complaints  ognlnst  (ho  Border  Pa- 
trol can  be  investigated  openly.  It  knows 
What  con  happen  if  extraordinary  power  Is 
not  subject  to  e.xlraordlnory  scnillny. 
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Residents  leery  of  border  police 


•  Four  recent 
incidents  result  in  the 
mistrust  of  law 
enforcement  officials. 

By  nUBEN  MCRNANDEZ 

C..s«»tn<'w,<«r  ', '.    ..■.':; 

NOGALES  —  III  liic  past  «wo 
(MuiitliS,  Irrcc  poltcenteti  and  n  se- 
( itriiy  (uarj  liAve  ueon  ncc\i»«cl  of 
s<:xu»l  nilscon(lt.'ct  while  on  duty 
III  llieNogKl(5itr<a. 

The  rdsli  of  liicldems  has  rejl- 
tlviit»  Oil  bolli  aides  of  tlie  loterna- 
lioiial  boundary  opretsing  tloubit 

"I  lolri  my  husband,  'If  you  can't 
liiisiilic(X>liceiii>oiircwiicotmmi- 
.I'ly.  ilieii  oil  !<:  losi,'  "  said  F.siella 
(Itf  1(1  Ossa,  <  'csideril  o'  Ungates. 

Rc-iUfii'iS  here  tay  lli«  tllegod 
n'liiii!  riciHciiis  iiivolvini  minors 
liiut  stricusly  ilmkeii  their  faiih  in 
li.i:nl  \io\ict 

"II  $  Rppniliiig,"  s»l<l  Tony  Veil- 
(tiiio,  aiioiiicr  re  slUnii  of  Nogiles. 

"TUf  (Kittce  and  rU<r*Ur  Puircl 
iiL't-d  10  do  bcllcr  background 
cl ircks and  l«Sliii|;,"  Vending  S»id. 

Miiria  El'iia  Hustanisjilc,  Mil 
tdlicr  No|i>le»  residciK.  said,  "Y/t 
l';m'l  lid/c  Irtil*  or  tmvc  coitfiJ#i>ce 
ill  III*  police  if  H'c  have  10  fcpr 
lllClll" 

Border  law  •iilarctiiient  leaders 


Tucijr  clUxin 


!(uid  lilt  incidents  have  hurt  the 
rL'i'iiiBiloivs  of  Nogalt J  law  enforce- 
niciit  agenci9(. 

"Their  icU!tcin'>  concerns  «r» 
vuli'l,"  Skid  Sniiia  Crut  Comily 
SlicriffTaiiy  EstrsdH. 


Estrada  (Bid  while  tha  majoriiyof 
|X)ltce  are  uusiwonliy,  a  few  rene- 
gade oiricers  cKise  problems. 

He  added  that  even  the  "thor- 
ougli"  screeiilnes  of  new  recniiu 
roii'i  guxraniee  bad  cops  won'i  be 
liirad, 

"Il'a  unpredictable,  but  records 
sliOH  iliai  only  o  very  miniiie  per- 
cciiiage  of  police  caose  trouble,  lie 
snid. 

Jote  Lult  Alday,  chief  of  ih*  No- 
gnlca  Police  Dcpariiiicnt.  said  he  I* 
loliavad  (li>t  hit  cfflcart  hav*  nul 
bfeii  involved  In  ihe  recent  spate  of 
sexual  allegailoiis. 

"Sure,  tiicy  (ciliient)  can  tniJI 
ii.S"  Alday  Ktid.  "Bui  it  all  goc3  back 
lo  tilt  teUci  Ion  procatc  of  police." 

Of  ilic  diifcrrm  levels  of  federal, 
ctninty  and  city  law  enforceinenl 
Rgenaej  in  ('>e  Ncgalcs  nrc3,  only 
I  lie  ci!)  po'icc  have  en  over5i|ht 
pniiel.  And  thai  panel  H  siaffcd  wlih 

|>olicc,  withiiocivlilMisoli  ll. 

Hoi  Her  Pniro!  spoketiiian  Sieve 
McDjiuld  said  that  ihc  errcsi  c.irly 
this  nioiiili  of  an  agent  on  rape 
clmrnes  has  liiirt  agcnry  morale 

"VVe  jusi  goi  over  ilie  Invcsilga- 
tiui>  (of  Ageni  Micliael  Elmer),  the 
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Venditto 


<t(iNi  was  «:iil:iig  niid  our  niorolc 
w.\K  ii|>,  xnd  thru  coKiPt  thir  not 

DHisliiooiii     cloud,"     McDoiiflld 
said, 

Odc  of  (hi;  ni05t  piiblicixrd  (-asm 
invvlviiig  lite  ti({ciis.y  wns  tlii'  June 
l')y2f.-iinlMnnii- 
liig     or     Unrlu 

Mil-niKlft    Vlllt*u 
X.tll'lA,  A  MtxicAII 

tiniiuiifti,         by 
ICI  liter  near  No- 

pules. 

Klmrr  wns  «r- 
•liiitled  ot  mur- 
der lot!  Decam- 

T)5r,  but  hns 
since  been  In- 
(llcind  by  R  fcd- 
pinl  gr»nrt  jury 
on  rivil  rigliis 
violnlioiis 
igninsi  Mirnr.iln 
(iiiil  otlicr  McxI- 
rniis  F.liiicr  bI- 
Icgwtly  ilioi  nt. 

Mcl>oiin;(l 
Kiiltl  tliv  timing 
"(  Ajiciii  Imtty 
Doari  Scl<lci»" 
nncsi  (III  (lie 
injic  MlrgAiiui! 
wns  bn<l  bcrn'.isc 
cviigrrfsioiiiij 
li(-nritig<  oil  (lie  jKiscibto  ci'Oflll(ii>  ot 
II  i-ivilin:i  ovorsielii  iiAitcl  Tor  Hor- 
ilrr  I'liiiiil  brf,iiiSi-|><-  2R. 

lit  Aii/.iiiiA,  Srii.  nrtittK  IM'oii- 
cliil,  [)-Ari',..  niHl  Rc().  I'A  I'lislof, 
l)-An>..,  tire  Win  king  on  bills  lo  np- 
|iiilit(  a  t-lvlll;iii  |i;iiid  In  (ooK  lulu 
c  iiM'si'f  |ii!')|[i'li>l(".«ini'«l  litrrrniii 
iwi-itii  illMijiiJiinr)'  :ic!luiil  .ig.iiiisl 
Houlii'  full  1)1  ii|:rtils. 

MiDuiiiild  5:iiil  llial  only  "liini- 
linil  (MM  |llt>VIMI  |iiori>5si(iii<iIi5iii" 
uili  rciiisilU  IIk'  |iiiblli'°.«  ltM<;i  In 
ilii-  Duiilcr  I'iiiiiil. 


INCIDtNTS  SINCE  LATt  JULY 


McDonald 


Slnca  lute  My,  Ihe  fottowing 
iiicldenis  involving  alloood  rspo 
or  Mxual  misconduct  by  law  olfi- 
cors  have  occurred  In  tlie  No- 
gales  area: 

«  Bamiro  Solo,  a  Santa  Cruz 
County  eharllCc  doputy,  ra- 
fiionad  In  early  Aufiusl  alter  alle- 
gations of  sexual  nilscorKluct  in- 
volvlno  ■  rrinof ,  said  ShoriH  Tony 
Estrada. 

Estrada  aald  the  deputy  re- 
aignoa  ef  ;er  a  corr plaint  was  (lied 
tliat  SetotMcamelnvolvodwIihs 
iniiior  g'rl  who  was  volur>tefirine 
during  a  v^ockortd  Drug  Abuse 
Kealst*nce  Education  camp  for 
cixth-grador:  The  camp  was 
Meld  last  Juno  in  Lyie  Canyon  In 
Rigin. 

Estrada  said  Iho  Santa  Cruz 
County  Sheriffs  Department 
dropped  i)s  investigation  of  Solo, 
whoso  aoo  was  unavailable, 
when  Uie  Ceputy  reaigneO. 

•  In  eer!y  August,  security 
guard  Christopher  T  larango, 
ZO,  was  arrested  and  charged 
with  raping  an  it-year-old  giil 
wiiidow  washer  from  Nogates, 
Son. 

Taraoflo,  who  was  employed 
by  a  p'lvate  sectnlty  firm,  alleg- 
edly picked  up  the  (jirl  from  a 
group  of  Mexican  children  near  a 
larg«  stora  In  Negates,  Ariz 

I  la  chased  the  other  children 
eway  and  look  hor  behind  o  state 
Uocarlmont  of  Economic  Secu- 
rity building,  whore  ho  raped  hor, 
police  said. 

The  gifl  »vo»  taken  to  a  loeel 

hos;)ital  lor  rnodical  treetment. 
and  doctors  said  the  girl  any 
need  surgery. 

Tarango  is  bi  tlie  Senta  CruE 
County  Jail,  charged  with  sexual 

obusa,  soxual  abuse  with  a 
minor,  nvj'estation  of  a  minor 
pnd  aggrnvatnd  assaiiK,  police 
Stiid  Mil  bond  is  $100,000. 

•  On  Sopt.  3.  U.S.  Border  Pa- 
trol Agent  Larry  Dean  Solders, 


3 1 ,  vvas  arrested  on  nuspicion  ot 
raptig  a  MoKi'can  women  ha  da- 
tai.ncd  while  on  duty  l>i  Nogales. 
Selders  altegadly  picked  up 
iwo  Mexican  Woman  who  had 
juet  cioaeed  illegally.  Ssldorc 
drove  east  of  thv  c'ty  in  his  Bor- 
der Pairol  vehicle,  where  he 
dropped  oil  one  of  the  women, 
•ccorjinQ  (o  poiica. 

Solders  then  took  (lie  second 
woman  to  a  deserted  location, 
where  r>e  soxuatiy  essautied  her, 
policacald. 

The  22-yGar-old  woman  le- 
ported  tho  incident  lo  the  Mexi- 
can con<iulats  In  Nogalas. 

Selders  was  released  from 
the  Santa  Cruz  County  Jail  after 
posting  a  J ',5,300  bond.  A  pre- 
llriilnary  hearing  for  Selders  is 
schadulod  for  Sept.  29  In  No- 
galos  Justice  Court. 

Bordor  Patrol  ofliciais  said 
Solders  is  on  actmln.stretive 
leave  with  pay  wliile  Nogaies  po- 
lice conduct  an  investication. 

•  On  Sept.  8,  a  complaint  was 
(lied  against  a  Negates,  Son.,  po- 
liceman (or  allegecJly  tiying  to 
ropoa  12'yoai-oldgirl. e  U.S.  citi- 
zen, in  Nogaies,  Son. 

The  p'fl's  nioitier  filed  a  com- 
plaint wiin  the  r^ogaies  Transit 
I'oltcs  ag*ir<et  Polica»>aii  iecui 
GeraidoFtgueroa,  27. 

Accoidiny  lo  llie  complaint, 
the  po'icenian  pickod  up  tho  gifl 
end  har  girlfriend  in  early  Sep- 
tembPf  after  ofloring  them  a  ride 
to  a  local  dancq  hall.  1  ho  Mexican 

officor  dropped  off  the  girlfriend, 
than  fpad  off  with  Iho  minor  to  a 
isolated  street,  whero  ho  tried  to 
rape  her. 

Alter  an  l.ivestlgatloM,  a  Judge 

in  Nogaloe,  Son  ,  rulod  on  Sept. 

1 1  that  rigueroa  was  guilty  ol  at- 
tempted rape.  Figueioa  will  prob- 
al)iysprvesoine  iimempiison  tor 
the  attack,  said  Alfonco  Novoa 
fMovoa,  Transit  Police  citiof  in  No- 
Oales.  Son. 
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Mexican  abuses 

of  human  rights 
cloud  trade  pact 


By71mPadi(ett 

e  IfiSSNmwMk 

TIJUANA.  Mexico  —  Nobo<Jy 
deniei  mat  Mdrio  Aniado  «a«  dninK 

and  dlAOrdArly.  And  Ilka  man^r  otA«r 
American  lourlili  la  lllutOA  before 
hlin.  be  got  Ixked  up  for  ](.  tn  Jail, 
aomclhlni  weol  terribly  vronf. 

Within     keun     Uia     a0-y««r-ol4 

fence  laftallrr  waj  dead  —  ir:-nped 

on  the  floor  with  btiiweiler  kuoUed 

prouDO  blj  neck  eni  ll;4  to  the  Pan 

~aT  till  call.  Soleida;  utd  p«llc«. 

Dill  tb«  ban  frem  wbleli  ha  f:«p< 
pojediy  b»n|ed  blnvMlf  le*l  Jvnt 
arc  only  J  tcet  ol(  Die  noor, 

HI*  iamlly  aad  VS.  aulhsrIUes 
Dsked  Meiicft  offlclali  to  Invnil- 
gnl«,  and  iMa  mooth  a  Lof  An|ele$ 
County  coroner  reported  liiat  before 
Amadv  died  be  was  mantvcly 
baaltn,  and  Ihal  a  wait  on  hta  neck 
w(u  cau)«)  by  •  (hin  cord,  not  a 
iwealer. 

Xls  brotber  dernandj  Itial  Tijuana 
official!  Jail  ibe  trresunf  ofncen. 

''If  Maxlco  dOMn'l  cI«on  up  ItJ  *c(," 


Joe  Amado  r-yi,  "'you  wilt  have 
more  dead  AmerleaB*.*' 

>iuirian-rl|h(i  acdvlilj  b*va  |0Q| 
rnllc4  at  t)>»  Meitc«n  (avernment  lo 
clamp  down  dl'  the  couDliy't  biutni 
Copi  and  crooked  Jii()|ei.  7li«/  have 

loued  ihouaands  of  caiee  lo  wbiea 
Mexican  pallc*  alUfadly  pluckad 
Innocent  cUlien^  off  the  itreet  and 
tortured  falte  confcaslom  out  of 
tbeiTi. 

tiut  lii  aplta  of  raptoltd  (ovarn- 
nieol  pledtea.  Mexlui\i  '—  and 
aonfellmei  Anierlcanj  ~  keep  right 
en  ivilferlai.  fn  uia  ia«l  nva  nionins, 
Ihraa  US.  cl(lt<n<  have  died  allhtr 
In,  or  Jutt  afler.belri  released  frorn.' 
Mexican  Jalli.  ' 

Dttt  now  tfie  vietlma'  families  and 
those  oampelgnint  for  reform  hii»e 
a  new  mechonlim  lor  leeklni  ro: 
drew  —  the  proposed  North  Amcrl- 
c«n  Free  Trad*  Ajreemcnt,  ^hlcti 
could  greatly  Increase  VS.  (rove)  !o 
Meiko. 

"I  auppart  fra*  lr«d*  and  aclosar  . 


Tuesday,  Novembaf  17,  1992        .  t^K  ArtZJlitt  jDailfl  Sltir 


jyiexico 


^plalloajblp  with  Mexico,"  aayi  the 
'Aoiadca'  congresman.  Rep. 
n^^ard  Bermon.  "But  II  or.l;  workJ 
U  Uiere  U  comrr.itment  to  thsr<d 
Values  of  due  prxen  under  law." 

"in  Its  preseni  fonn,  the  pact  sajs 
imthlai  explicit  about  human-rtahla 
«busei,  and  II  may  even  have 
icreated  pressure  to  keep  quiet  about 
ttiem. 

There  the  accusauon  leveled  by 
lh«  perenu  of  iennKer  Whill.  a  U- 
year-old  Texas  iludeni  who  was  ar- 
rested In  Iteynosa,  Mexico,  last  year 
pn  charges  that  she  l>ad  boutM 
{^ore  ihao  the  le^!  limit  of  vpiium 
^  even  though  iha  had  a  Mexican 
'  jibclor*!  pres:rlpUcD  lor  the  medl- 
'gioe  09  Irealmenl  for  her  bursitis. 

She  apeal  blmost  10  moolhs  la  jail 
without  cliertt,  wblle  htr  parenis 
paid  1)0,000  In  "Irgat  feu"  to  get 
iter  balled  out.  She  died  of  a  bron- 
chial attack  on  Sept.  2P.  the  nithi  She 
)y/\s  released  Ooyi  berore  vniit  was 
rel«'L'>*d  from  prison,  a  new  Judge 

h^iltrfd  to  Ibe  CAM  tilled  that  ihe 
|)h(l  broken  no  law. 


WJ.  Wnltt.  her  father,  says  thai 
the  Bush  admlnlatrallen  and  Demo- 
cratic Sen.  Uoyd  Beolseo  of  Texas 

sblCdaway  from  Intervening  out  of 

concern  for  nnalntthlng  good  U.S.- 
Mexicao  relations.  (Bentsen  aides 
soy  (hey  did  111  they  could.) 
'  Relatives  of  snoLhcr  American 
••gulclde"  vtcUtn,  Peace  Corps  em- 
ployaa  William  Yoct.  clalrD  that  a 
Peace  Corps  otftclal  told  them  mat 
govtmment  officials  were  under 
orden  not  to  create  controversies  In 
Mexico  wbllo  the  Irad*  ajreenicDt 
waa  batng  oagoUated. 

Yost  lupposedly  shot  himself  tn 
tlia  rr.outb  last  August  >-  white  In  Jail 
Oft  suspicion  of  imuggling  Illegal  Im- 
mlgraDU  across  Mexico. 
.  corgrosamay  wall  air  luch  horror 
stories  when  It  betliu  debadng  the 
treaty  early  next  year.  There  Is  no 
sho.'tage  of  wltJiesset. 
'  '  "I  aaw  them  treai  Mexicans  like 
dog*,  and  thay  troalad.  ma;  tne 
aame,"  soyJ  Randy  Lee  Rogers,  3<.  a 
Florida  welder  who  spent  19  mooth; 
in  a  Mexico  City  jau  on  drug 
eliorgos. 

Itc  lays  federal  police  tortured 
him  tor  12  <loyi  lo  make  Mm  ?!nn  a 
confession.  They  beat  Mm  In  the 


ctiesi  aod  IcsHcles.  sl^xked  him  In 
the  atMJomen  and  used  the  lehua- 
cartaso  —  blasts  of  chill  powder  and 
•eltur  >'at«r  up  tha  no,-*,  h«  yayi. 
■-''According   lo   Amnesty    Interna 

tlonoi,  another  technique  Is  lo  put  a 
guspect'i  head  Inside  «  plastic  bog 
niied  with  ammonia  funics.  Am- 
nesty InieraoUoaars  lateit  report  en 
Moxleo  la  tilled  "Torture  With  Impu- 
nity." 

Mexican  o/llclals  will  be  reody  If 
aucb  charges  become  an  Issue.  I'res- 

Ideot  Cnrloi  Salinas  de  Oorlarl  has 
puahad  broad  /udlcUl  rdoimi;  a 
few  cops  have  been  charged,  end 
new  rules  make  the  police  subordi- 
nate lo  prosecutors. 
-  The  Mexican  Congress  last  year 
enacted  tougher  pjnlshments  lor 
torture.  (And  U.S.  cops  themselves 
have  been  publicly  accused  of  tor- 
turing Mexican  linrnlgronis.)  Out 
Inws  alone  can't  change  the  system. 
Critics  of  Mexico's  human-rllhts 
Yecord  say  Ihcy  hope  Dili  Clinton  as 
president  will  Insist  on  lowgher  en- 
forcement l«  a  pr'co  for  approving 
tho  trad*  agree manl. 

OtIierwLie.  Ihcy  soy.  open  borders 
with  Mexico  will  only  Increase  Ihe 
nuniber  of  Amrrlmn^  at  ihk. 
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Mr.  Stein. 

STATEMENT  OF  DAN  STEIN,  EXECUTIVE  DIRECTOR, 
FEDERATION  FOR  AMERICAN  IMMIGRATION  REFORM 

Mr.  Stein.  Thank  you,  Mr.  Chairman,  Mr.  Becerra. 

My  name  is  Dan  Stein,  and  I  am  the  executive  director  of  FAIR, 
the  Federation  for  American  Immigration  Reform.  FAIR  is  a  na- 
tional citizens  group  working  to  try  to  end  illegal  immigration  and 
set  legal  immigration  levels  actually  considerably  less  than  they 
are  right  now.  We  are  testifying  today  in  opposition  to  H.R.  2119. 

I  would  like  to  first  clarify  a  comment  made  by  the  Acting  Com- 
missioner on  the  question  of  Armed  Forces  along  the  border.  She 
intimated  that  the  doctrine  of  posse  comitatus  has  a  constitutional 
basis.  We  don't  believe  that  is  correct. 

Our  understanding  is  that  posse  comitatus  is  a  statutory  bar 
which  may  have  firm  grounding  in  prudential  policy  reasons  but 
that  so  long  as  the  military  is  subservient  to  civil  authority  there 
is  no  basis  for  prohibiting  military  personnel  to  enforce  civilian 
law. 

The  specific  objections  that  we  have — clearly,  no  one  would  want 
to  condone  violence  along  the  border  or  any  abuse  along  the  border, 
and  FAIR  quite  naturally  supports  full  and  complete,  rigorous  in- 
vestigation of  allegations  of  abuse  by  any  agent  of  the  U.S.  Grovem- 
ment. 

The  specific  proposal,  however,  in  H.R.  2119  seems  to  us  to  be 
an  inordinate,  inappropriate,  and  unmanageable  intrusion  into  the 
affairs  of  an  independent  functioning  agency  of  the  Government.  It 
appears  to  be  a  permanent  empanelment  of  a  de  facto  grand  jury 
which  must  investigate  any  and  all  allegations  of  misconduct  which 
are  brought  to  its  attention,  and  the  low  standard  or  threshold  for 
requiring  the  commission  to  engage  in  the  investigation  seems  to 
be  an  unduly  burdensome  and  bureaucratic  way  of  handling  com- 
plaints from  the  public. 

There  appears  to  be  no  standard  or  definition  of  the  minimal 
amount  of  information  required  to  be  furnished  to  form  an  ade- 
quate prima  facie  complaint  to  justify  a  further  demand  on  tax- 
payer resources. 

A  consultation  commission  or  an  advisory  commission  made  up 
primarily  of  citizens  living  in  the  area,  U.S.  citizens,  is  certainly  a 
concept  to  be  encouraged,  and  community  outreach  of  all  kinds  is 
important  in  enabling  any  agency  like  the  Border  Patrol  to  function 
effectively.  But  the  commission  proposed  here  does  not  appear  to 
us  to  be  an  agency  which  is  going  to  shore  up  relations  with  the 
Border  Patrol  or  between  the  Border  Patrol  and  the  community.  It, 
in  all  likelihood,  would  wind  up  in  time  alienating  some  members 
of  the  Service  personnel,  given  its  ability  to  conduct  seemingly  un- 
regulated investigations. 

We  have  some  other  points  which  I  have  laid  out  in  my  testi- 
mony which  I  needn't  go  into  here  because  they  are  all  pretty  much 
of  a  technical  nature. 

We  are  concerned  about  the  confidentiality  provisions  which 
would  prohibit  the  use  of  any  of  the  information  gathered  in  the 
course  of  the  investigation  from  being  used  in  subsequent  immigra- 
tion prosecutions  or  deportation  proceedings. 
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Previous  experience  with  the  SAW  and  other  amnesty-related 
confidentiality  provisions  has  led  us  to  believe  that  those  kinds  of 
provisions  can  inhibit  related  investigative  functions  by  other  Fed- 
eral agencies,  and  it  isn't  exactly  clear  why  it  is  put  in  here  in  this 
place.  In  particular,  we  are  concerned  it  sends  the  wrong  signals 
and  degrades  the  significance  of  violations  of  immigration  law  in 
the  eyes  of  people  who  could  come  across  illegally. 

More  importantly,  we  think  the  biggest  problem  for  the  Border 
Patrol,  Mr.  Chairman,  is  the  lack  of  professional  goals  and  career 
objectives  which  many  other  agencies'  enforcement  officers  are 
given  in  the  course  of  their  own  career  opportunities. 

Each  day,  an  office  officer  is  expected  to  risk  his  or  her  life  in 
remote  canyons  and  valleys  without  any  sense  of  having  accom- 
plished a  purposeful  mission.  Most  aliens  are  taken  right  back  to 
the  border,  dropped  into  the  hands  of  the  Mexican  Government, 
which  releases  them  to  come  across  a  few  moments  later,  and  there 
is  a  strong  sense  of  futility  contributing  to  low  morale,  that  the 
Border  Patrol  mission,  so  far  -  .  it  relates  to  immigration,  is  often 
futile  and  an  exercise  in  gamesmanship. 

Anyone  who  has  spent  any  length  of  time  walking  around  in  the 
canyons  near  San  Ysidro  or  in  the  area  outside  of  El  Paso  knows 
that  we  have  an  untenable  situation  on  the  border,  and  so  we  have 
included  and  would  again  refer  you  to  our  report  from  1989,  "Ten 
Steps  to  Securing  America's  Borders,"  for  what  we  think  would  be 
the  appropriate  level  of  resources  and  legal  changes  to  make  sure 
that  the  Border  Patrol  can  effectively  stop  most  illegal  immigra- 
tion. 

In  addition,  the  strong  backup  of  employer  sanctions  with  an 
adequate  investigative  team,  a  tamperproof,  counterfeit-resistant 
employment  verification  document  with  a  birth/death  registry, 
automated  verification  system — these  are  key,  and  all  the  evidence 
also  suggests  from  when  GAO  studied  this  issue  that  the  fastest 
way  to  eliminate  discrimination  or  confusion  about  a  person's  legal 
status  in  some  areas  right  along  the  border  is  to  have  good,  effec- 
tive forms  of  U.S.  citizenship  identification. 

We  also  have  recommendations  on  Mexico.  Mexico  has  taken  the 
position  that  it  cannot  prevent  or  hinder  the  deliberate,  illegal 
crossing  of  its  own  nationals  from  inside  Mexican  borders.  While 
we  think  that  is,  to  some  extent,  a  legitimate  position,  we  think  the 
Government  there  has  taken  it  too  far.  They  needn't  stand  by  idly 
while  young  men  gather  around  in  selected  staging  areas  to  mass 
to  enter  the  United  States  illegally  each  night. 

Sharing  a  border,  as  we  do,  with  Mexico,  means  it  is  important 
for  our  two  friendly  nations  to  maintain  a  border  based  on  mutual 
trust  and  respect,  and  this  trust  and  respect  cannot  continue  in- 
definitely if  one  side  of  the  border  fails  to  respect  the  sovereignty 
of  the  other.  Mexico  can  cooperate  with  the  United  States  in  ensur- 
ing that  both  Mexican  and  American  nationals  work  with  us  to  en- 
sure that  they  cross  only  at  lawful  ports  of  entry. 

In  particular,  Mexico  could  enforce  antiloitering  laws  where  indi- 
viduals appear  to  be  hanging  around  waiting  to  throw  rocks  or 
climb  fences  or  charge  in  or  to  dash  through  the  canyons  at  night. 
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The  Mexican  border  police  do  not  have  to  allow  people  to  con- 
gregate near  the  ports  of  entry  to  dash  through  the  traffic  in  order 
to  enter  by  what  are  called  bonzai  runs. 

Like  the  United  States,  the  Mexican  Grovemment  has  broad  lati- 
tude in  enforcing  broader  laws  within  several  miles  of  its  border, 
certainly  within  500  feet,  and  where  large-scale  professional  smug- 
gling is  a  routine  activity,  the  Mexican  Grovemment  can  do  much 
more.  Comity  among  friendly  nations  demands  nothing  less. 

We  also  recommend  that  we  enter  into  negotiations  with  Mexico 
to  agree  to  allow  interior  repatriation.  Flying  Mexican  nationals 
back  to  Mexico  City  and  turning  them  over  to  Mexican  officials 
there  would  add  dramatically  to  the  cost  of  the  trip  and  increase 
deterrence  considerably,  and  there  are  plenty  of  precedents  for  it. 

Overall,  we  think  the  Border  Patrol  does  a  remarkable  job.  The 
number  of  people  they  come  in  contact  with  and  the  Customs  Serv- 
ice on  an  annual  basis  dwarfs  by  any  imaginable  comparison  any 
other  Federal  or  State  law  enforcement  agency. 

We  do  not  think  there  is  an  established  pattern  of  abuse.  There 
are  a  handful  of  incidents  which  are  tragic  and  unfortunate,  but 
they  do  not  require  or  suggest  that  we  need  the  kind  of  commission 
that  is  contemplated  in  this  bill. 

The  President  has  said  he  is  committed  to  giving  the  Border  Pa- 
trol the  resources  that  it  needs.  We  hope  he  is  serious  about  it,  be- 
cause we  think  the  general  public  has  lost  confidence  in  the  Na- 
tion's and  the  Border  Patrol's  and  the  INS's  ability  to  regulate  the 
Nation's  borders. 

Given  the  trends  in  public  opinion,  we  think  it  is  critical  that  all 
aspects  of  the  Border  Patrol  be  upgraded,  including  its  capacity  to 
carry  out  its  mission.  That,  in  turn,  will  lead  to  increased 
professionalization,  greater  career  tracking,  lower  turnover  rates, 
and  better  recruitment  capacity  which,  in  turn,  will  be  reflected  in 
lower  incidences  of  the  kind  that  have  been  reported. 

So,  with  that,  I  would  be  happy  to  answer  any  questions  you 
might  have. 

Mr.  Mazzoli.  Thank  you  very  much,  Mr.  Stein. 

[The  prepared  statement  of  Mr.  Stein  follows:] 

Prepared  Statement  of  Dan  Stein,  Executive  Director,  Federation  for 

American  Immigration  Reform 

Mr.  Chairman  and  members  of  the  committee,  thank  you  very  much  for  the  oppor- 
tunity to  appear  on  behalf  of  the  pro-limits  Federation  for  American  Immigration 
Reform  (FAIR).  My  name  is  Dan  Stein,  and  I  am  the  executive  director  of  FAIR. 
FAIR  is  a  national  non-profit,  public  interest  organization  working  to  educate  the 
public  about  the  problems  associated  with  large-scale  and  unregulated  immigration, 
to  end  illegal  immigration  and  to  dramatically  reduce  immigration  levels  from  cur- 
rent levels. 

Thank  you  for  the  opportunity  to  comment  of  H.R.  2119,  the  Immigration  Enforce- 
ment Review  Commission  Act. 

summary  of  the  bill 

In  Section  2,  this  bill  creates  the  Immigration  Enforcement  Review  Commission 
(hereinafter  referred  to  as  "review  commission").  Section  3  stipulates  the  duties  of 
the  review  commission:  it  makes  non-binding  recommendations  to  the  services  on 
the  disposition  of  complaints  it  has  investigated.  The  review  commission  can  also 
make  apparently  wide-ranging  policy  recommendations  about  any  and  aU.  functions 
pertaining  to  border  enforcement  or  serve  operations. 
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Section  4  lays  out  the  duties  and  qualifications  of  commission  members.  The  bill 
stipulates  that  there  will  be  seven  commissioners  paid  at  Executive  Level  V — 
$108,200  per  year  each,  plus  many  investigators,  community  outreach  directors,  and 
led  by  three  regional  offices  anchored  by  a  headquarters  office.  Funding  is  taken  out 
of  the  general  appropriation  to  the  Office  of  the  Inspector  General,  Department  of 
Justice.  Section  4  also  stipulates  tliat  board  members  may  not  have  served  with  any 
other  relevant  services  for  a  period  of  five  years  before  their  appointment,  or  have 
served  in  any  law  enforcement  agency  "within  the  period  beginning  one  year  before 
appointment." 

Section  5  stipulates  that  investigations  personnel  shall  investigate  "all  complaints 
brought  to  their  review  commission's  attention."  It  also  stipulates  the  development 
of  an  elaborate  community  outreach  capability  and  authorizes  the  review  commis- 
sion to  formally  promvdgate  rules  and  regulations  (although  conformance  with  the 
Administrative  Procedure  Act  is  not  expressly  stipulated). 

Section  6  stipulates  that  complaint  forms  must  be  made  available,  and  that  com- 
plaint forms  "shall  be  written  in  languages  reflecting  the  languages  of  the  immi- 
grant population."  This  section  also  lays  out  in  a  very  general  way  how  complaints 
must  be  received  by  the  review  commission,  including  by  facsimile  and  a  twenty- 
four-hour  toll-free  hotline.  An  elaborate  public  outreach  campaign  is  proposed.  This 
bill  also  stipulates  that  service  employees  must  report  any  use  of  force  by  another 
service  employee  which  they  witness,  and  which  they  believe  is  "unreasonable  in 
light  of  the  facts  and  circumstances"  within  twenty-four  hours  to  the  review  commis- 
sion. The  commission  shall  have  broad  subpoena  power  and  other  investigative  tools 
to  conduct  a  thorough  investigation.  Complaints  may  or  may  not  be  subject  to  for- 
mal hearing.  A  report  shall  be  issued  and  furnished  to  the  service  and  the  relevant 
service  employee  subject  to  the  complaint.  Both  the  complainant  and  the  service  em- 
ployee, when  subpoenaed  to  these  wide-ranging  hearings,  may  be  represented  by 
counsel  and  enjoy  much  of  the  procedural  process  enjoyed  in  criminal-trial  type  pro- 
ceeding. The  burden  of  proof  on  the  commission  to  make  a  finding  of  a  violation  is 
lighter  than  that  associated  with  a  criminal  conviction;  "preponderance  of  the  evi- 
dence" rather  that  "beyond  a  reasonable  doubt."  The  board  can  make  recommenda- 
tions to  the  INS,  Border  Patrol  and  Customs  Service  on  disciplinary  action.  These 
recommendations  are  not  binding;  however,  the  services  are  obligated  to  provide  an 
explanation  for  the  public  if  disciplinary  action  is  declined.  Section  7  prohibits  retal- 
iation against  any  individual  who  files  information  that  forms  the  basis  of  a  com- 
plaint. 

Section  8  limits  the  use  of  testimony  gathered  in  the  course  of  any  complaint,  in- 
vestigation or  hearing  for  enforcement  of  U.S.  immigration  laws. 

FAIR  OPPOSES  H.R.  2119 

Mr.  Chairman,  while  we  appreciate  the  apparent  spirit  and  intent  of  the  bill,  we 
must  oppose  this  proposal  on  the  following  grounds: 

1.  The  bill  appears  in  its  entirety  to  be  an  inordinate,  inappropriate  and  unman- 
ageable intrusion  into  the  independent  functions  of  a  government  agency.  The  estab- 
lishment of  a  permanent  de  facto  grand  jury  to  investigate  "all"  allegations  of  mis- 
conduct appears  to  be  an  unduly  and  burdensome  and  bureaucratic  way  to  handle 
"complaints"  from  the  public  about  service  personnel.  There  appears  to  be  no  stand- 
ard or  definition  of  the  minimum  amount  of  information  required  to  be  furnished 
to  form  an  adequate  complaint  to  justify  demands  on  taxpayer  resources. 

2.  The  bill  requires  that  service  personnel  make  subjective  secondary  judgments 
about  the  reasonableness  of  the  use  of  force  on  his  own  motion.  While  there  are  cer- 
tainly cases  where  it  is  obvious  that  an  individual  colleague  has  made  a  mistake, 
it  is  inappropriate  to  require  that  the  report  be  made  outside  the  management  chain 
of  command  to  a  wholly  independent  and  outside  agency.  The  Department  of  Justice 
already  has  the  investigative  tools  and  apparatus  to  investigate  claims  of  the  appli- 
cation of  unreasonable  force. 

3.  There  is  no  provision  in  this  bill  to  protect  service  personnel  ft^m  retaliatory 
complaints  filed  by  the  pubhc  solely  for  purposes  of  harassment,  or  for  retaliatory 
complaints  filed  solely  for  harassment  by  the  illegal  crossers. 

4.  Because  of  the  possibility  that  an  employee  would  be  subject  to  malicious  or 
frivolous  complaints,  and  because  the  commission  is  statutorily  required  to  inves- 
tigate all  complaints  without  exception,  we  are  concerned  that  tiiere  is  no  provision 
for  government-funded  legal  counsel  in  the  early  stages  of  the  investigation  for  ac- 
cused service  personnel. 

5.  The  bar  on  commission  participation  by  former  law  enforcement  personnel 
seems  to  us  overbroad,  and  suggestive  of  an  invidious  bias.  There  is  no  basis  for 
this  ban.  The  distrust  appears  to  be  based  on  the  perception  that  former  law  en- 
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forcement  personnel  cannot  be  objective.  The  bill  proposes  a  staff  of  investigators 
be  employed  and  yet  it  effectively  excludes  many  persons  who  might  have  essential 
experience  as  effective  investigators.  We  have  trouble  understanding  where  the  in- 
vestigators would  get  the  experience  necessary  to  conduct  this  level  of  investigation, 
or  collect  the  forensic  evidence  required. 

6.  The  section  on  limitation  on  the  use  of  testimony  for  the  enforcement  of  the 
Immigration  and  Nationally  Act  sends  the  wrong  signal  and  degrades  the  signifi- 
cance of  violations  of  the  immigration  laws.  Information  gathered  in  the  course  of 
the  investigation  could  form  an  essential  basis  of  an  independent  prosecution  for 
alien  smuggling.  Previous  experience  with  confidentiality  guarantees  (in  the  SAW 
amnesty,  for  example)  has  demonstrated  amply  that  there  can  be  a  gross  inter- 
ference in  normal  investigative  operations  by  subjecting  this  kind  of  information  to 
a  confidentiality  provision.  This  section  appears  likely  to  resvilt  in  the  development 
of  an  elaborate  procedure  requiring  the  government  to  show  an  independent  basis 
for  information  obtained  in  the  course  of  a  normal  investigation  or  deportation.  It 
will  make  immigration  laws,  already  difficult  to  enforce,  harder  still. 

BROADER  CONSIDERATIONS 

The  true  cause  of  the  problems  at  the  border  is  the  tremendous  and  growing  vol- 
vime  of  illegal  border  crossing  activity — tolerated  or  even  encoviraged  by  the  govern- 
ment of  Mexico. 

The  ultimate  answer  is  to  reduce  the  volume  of  illegal  traffic  through  true  and 
meaningful  border  enforcement.  This  can  only  be  accomplished  bv  providing  more 
resources  for  the  Border  Patrol,  better  training  for  Border  Patrol  officers  (and  fdl 
the  INS),  a  more  professional  career  path  for  the  Border  Patrol  and  a  sense  of 
meaning^  operational  mission,  with  the  collateral  objectives  of  improving  retention 
rates. 

PROBLEMS  WITH  THE  MISSION 

One  of  the  biggest  problems  of  being  a  Border  Patrol  officer  is  the  absence  of  any 

Erofessional  satisfaction.  Each  day,  the  young  officer  is  expected  to  risk  his  or  her 
fe  in  remote  canyons  and  valleys  without  any  true  sense  of  having  accompUshed 
a  purposeful  mission.  As  aliens  are  apprehended  illegally,  they  are  inmiediately 
taken  back  to  the  port  of  entry,  turned  over  to  the  Mexican  government  which  re- 
leases them  to  come  back  across  the  border  a  few  minutes  later.  "This  rapid  revolv- 
ing door"  that  we  have  created  along  much  of  the  southern  border  is  an  exercise 
in  futility.  This  is  quickly  apparent  to  officers  who  must  drive  their  vehicles  along 
heavily  fenced  boraers  while  being  pummelled  by  rocks  and  subjected  to  verbal 
abuse  and  taunts.  Anyone  who  has  spent  any  length  of  time  walking  in  and  around 
the  border  region  of  San  Ysidro  or  El  Paso  knows  that  an  untenable  situation  has 
been  allowed  to  develop.  The  situation  has  been  many  years  in  the  making.  It  will 
not  be  resolved  overnight.  But,  it  can  be  solved  and  we  propose  that  it  be  solved 
soon— but  it  will  not  be  solved  by  this  bill. 

PRELIMINARY  SUGGESTIONS 

No  amount  of  Border  Patrol  resources  on  the  line  will  stop  illegal  immigration  un- 
less there  is  an  effective  backup.  The  strong  enforcement  of  employer  sanctions 
through  an  adequate  investigative  team,  the  use  of  an  effective  tamper-resistant, 
counterfeit-resistant  employment  identification  card,  backed  up  by  an  essential 
birth/death  registry  and  an  automated  verification  system  are  key.  Also  required: 
improved  and  expanded  detention  facihties  that  would  detain  virtually  every  aUen 
who  enters  the  tJnited  States  illegally;  commensurate  increase  in  detention  and  de- 
portation officers  and  immigration  judges  is  also  required. 

WHAT  CAN  MEXICO  DO? 

The  Mexican  government  has  (until  very  recently)  taken  the  position  that  it  can- 
not prevent  or  mnder  the  deliberate  illegal  crossing  of  its  own  nations  inside  Mexi- 
can Dorders.  While  this  is,  to  some  extent,  a  legitimate  position,  it  does  not  mean 
the  Mexican  government  has  to  remain  idly  by  while  young  Mexicans  gather  around 
selected  staging  areas  for  mass  illegal  entiy  to  the  United  States.  Sharing  a  boarder 
as  we  do  with  Mexico  means  that  it  is  important  for  the  two  friendly  nations  to 
maintain  a  border  based  on  mutual  trust  and  respect.  This  trust  and  respect  cannot 
continue  indefinitely  where  one  side  of  the  border  fails  to  respect  the  sovereignty 
of  the  other.  Mexico  can  cooperate  with  the  U.S.  in  ensuring  that  both  Mexican  and 
American  nationals  cross  tne  border  only  at  lawful  ports  of  entry.  In  particular, 
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Mexico  could  enforce  anti-loitering  laws  where  individuals  appear  to  be  hanging 
around  simply  waiting  to  dash  through  the  canyons  at  dusk.  Similarly,  Mexican  bor- 
der police  do  not  have  to  allow  people  to  congregate  near  the  port  of  entry  to  dash 
through  traffic  in  order  to  cause  bonsai  runs.  Like  the  United  States,  the  Mexican 
government  has  broad  latitude  in  enforcing  border  laws  within  several  miles  of  their 
border,  and  certainly  within  five-hundred  feet.  Where  large-scale,  professional 
smuggling  is  a  routine  activity,  the  Mexican  government  can  do  much  more;  the 
comity  among  friendly  nations  demands  nothing  less. 

INTERIOR  REPATRIATION 

One  of  the  gestures  the  Mexican  government  can  do  is  allow  the  United  States 
to  fly  Mexican  nationals  back  to  Mexico  City  where  they  will  be  turned  over  to  Mexi- 
can authorities.  Rather  than  simply  return  Mexicans  by  bus  to  the  border,  it  is  time 
for  the  United  States  to  negotiate  with  Mexico  the  authority  to  return  Mexicans  to 
Mexico  City  by  plane.  Only  in  this  way  can  the  additional  costs  of  the  trip  add  to 
the  deterrence  of  the  process. 

THE  BORDER  AND  THE  USE  OF  REASONABLE  FORCE 

The  Border  Patrol  and  the  Customs  Service  are  agencies  that  interact  with  hun- 
dreds of  millions  of  people  each  year.  Given  the  volume  of  people  they  associate 
with,  it  is  surprising  that  there  are  not  more  problems.  As  I  mentioned  before,  any- 
one who  has  walked  in  the  lonely  canyons  near  sunset  knows  that  the  Border  Patrol 
officer's  job  is  often  an  isolated  and  dangerous  one.  Lacking  utterly  the  support  per- 
sonnel to  feel  confident  of  a  secure  position,  Border  Patrol  Agents  must  often  run 
into  large  groups  of  individuals  entering  illegally  and  seek  to  detain  them.  There 
are  going  to  be  times — hopefiilly  rarely — when  officers  must  use  reasonable  and  nec- 
essary force.  What  constitutes  reasonable  force,  depends  on  the  circumstances. 
While  the  use  of  non-lethal  force  may  be  necessary  or  justified  to  subdue  a  resisting 
offender,  lethal  force,  particularly  the  use  of  firearms,  is  never  justified  when  no  life 
is  in  danger.  While  the  rule  has  always  been  that  Border  Patrol  officers  may  use 
their  firearms  only  in  self-defense,  defense  of  a  fellow  officer,  or  a  defense  of  an  in- 
nocent third  party,  it  is  highly  unUkely  that  private  that  private  individuals  ap- 
pointed for  political  reasons  in  the  political  branches  of  government  will  be  a  better 
position  to  assess  the  adherence  to  these  rules  than  individuals  within  the  Depart- 
ment of  Justice  or  a  duly  commissioned  jury  of  twelve  persons. 

ARRESTING  AND  DETAINING  PEOPLE 

The  Border  Patrol  arrests  or  detains  over  a  million  people  a  year.  This  is  an  enor- 
mous nvunber  of  people.  The  business  of  arresting  people,  depriving  them  of  their 
freedom,  is  a  necessary  adjunct  to  the  enforcement  of  our  immigration  laws.  Regret- 
tably, this  can  sometimes  turn  unpredictably  violent.  Few  people  rehsh  the  prospect 
of  being  deprived  of  their  fi-eedom,  even  for  a  few  hours.  Occasionally,  individuals 
turn  violent  at  the  time  of  surrender  or  even  afterwards  while  in  detention.  Again, 
there  may  be  times  where  physical  restraint  is  imperative  to  protect  the  Uves  and 
safety  of  custodial  officers  and  others.  Here,  again,  officers  exercising  restraint  are 
obliged  under  strict  rule  of  professional  conduct,  to  do  it  effectively  and  efficiently 
to  minimize  risks  to  themselves,  their  fellow  officers,  other  detainees  and  the  gen- 
eral public. 

From  time  to  time,  individuals  presenting  themselves  to  ports  of  entry  refuse  to 
cooperate  in  the  general  inspection  process.  Sometimes  these  refusals  to  cooperate 
arise  fi-om  schemes  to  evade  inspection  or  true  identification  by  borders  officers,  or 
to  sneak  contraband  across  the  border.  Occasionally,  an  individual  who  has  the 
right  to  be  in  this  country  will  seek  to  prove  a  point  by  showing  defiance  at  a  port 
of  entry.  Since  the  law  requires  that  the  burden  of  proving  eligibility  to  enter  the 
United  States  rests  with  the  individual  applying  for  entry,  officials  at  the  border 
would  be  compelled  to  retain  an  uncooperative  individual  until  their  inspection  can 
be  completed.  In  this  situation,  because  of  resistance  or  lack  of  cooperation,  some 
form  01  restraint  and  response  is  necessary.  We  have  seen  these  kinds  of  "dem- 
onstration tactics"  used  from  time  to  time  to  make  political  points  about  U.S.  immi- 
gration law.  Given  the  complexities  of  border  management,  it  is  difficult  to  under- 
stand how  a  detached  and  remote  set  of  commissioners,  required  to  investigate  vir- 
tually every  compliant  filed  by  a  claimant  no  matter  how  groundless,  can  second- 
guess  the  judgments  of  well-trained  internal  auditing  professionals  in  the  Office  of 
Inspector  General. 

As  I  mentioned  above,  much  of  our  borders,  both  Mexican  and  Canadian,  are  lo- 
cated in  remote,  isolated  and  desolate  regions.  Border  Patrol  agents  who  are  after 
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all  the  officers  most  commonly  associated  with  allegations  of  abuse  of  authority 
must  work  in  these  isolated  areas.  Often  they  work  alone.  They  are  far  from  support 
and  need  back-up.  In  these  regions,  the  environment  is  populated  by  thugs  and  ban- 
dits who  prey  on  helpless  individuals  who  cross  illegally.  We've  all  heard  the  tragic 
stories  of  non-citizen  border  crossers  being  robbed,  raped,  maimed  and  even  mur- 
dered by  these  border  thugs.  Border  Patrol  agents,  too,  have  been  shot,  knifed, 
pelted  by  rocks  as  large  as  a  man's  head.  Many  agents  have  been  killed,  wounded 
or  disabled  by  various  weapons  in  the  line  of  duty.  These  daily  hazards,  coupled 
with  the  apparent  designed  futility  of  the  overall  mission,  can  create  a  sense  of  mis- 
tration  and  exasperation  which  could  viltimately  lead  to  violent  incidents.  Beyond 
the  steps  mentioned  to  upgrade  pay  and  training,  and  professionahzing  the  mission, 
high-visibility  prosecutions  are  a  satisfactory  deterrent  to  unlawful  actions  by  serv- 
ice personnel. 

Regardless  of  how  effective  the  Border  Patrol  or  the  Custom  Service  are,  and  re- 
gardless of  how  well  we  regulate  the  border,  there  will  be  incidents  which  arise  that 
call  for  an  appropriate  investigation.  The  premises  of  H.R.  2119  are  that  the  inter- 
governmental investigatory  capacity,  and  the  normal  remedies  for  civil  rights  inves- 
tigation and  prosecution,  are  inadequate  to  ensure  that  justice  is  done.  This  set  of 
assertions  is  made  based  on  several  high  profile  prosecutions  that  resulted  in  ac- 
quittal. It  is  also  rests  on  a  series  of  uncorroborated  newspaper  accounts,  compiled 
mostly  by  the  American  Friends  Service  Committee,  that  suggest  that  not  every 
complaint  is  pursued  vigorously.  While  we  are  concerned  about  finding  ways  to  min- 
imize gratuitous  violence,  and  civil  rights  abuse  along  the  border,  we  are  not  con- 
vinced that  H.R.  2119  in  an  appropriate  way  to  deal  with  the  problem.  We  beUeve 
that  steps  which  would  enhance  professional  training  of  border  officers,  an  upgrade 
that  would  reduce  officer  turnover,  would  advance  the  cause  of  service  professional- 
ism to  a  much  greater  degree. 

THE  ROLE  OF  THE  AMERICAN  FRIENDS  SERVICE  COMMITTEE 

Parts  of  the  border  are  often  lawless  and  lonely.  An  immediate  priority  of  this  na- 
tion must  be  to  decrease  lawlessness,  promote  stability  and  attract  investment  to 
the  border  region.  But,  eliminating  or  inhibiting  the  Border  Patrol  or  eliminating 
the  border  itself  will  not  bring  this  about,  and  is  not  in  our  nation's  interest. 

A  major  activist  in  the  whole  area  of  border  enforcement  has  been  the  American 
Friends  Service  Committee  is  an  agency  which  grew  out  of  the  Quakers'  social  con- 
cerns. After  Congress  passed  the  employer  sanctions  portion  of  the  Immigration  Re- 
form and  Control  Act  of  1986,  the  American  Friends  Service  Committee  sought  to 
invalidate  that  provision  by  filing  a  class  action  law  suit  in  federal  district  court. 
The  Friends  took  a  position  that  employer  sanctions  violated  their  core  religious 
principles  which,  they  allege,  prohibit  them  from  requiring  any  form  of  identification 
in  order  to  offer  emplojmient.  That  suit  was  ultimately  dismissed. 

More  recently,  the  Friends  have  been  working  on  the  question  of  the  ethics  of 
modem  borders.  The  attached  article  entitled  "Borders  and  Quaker  Values:  Reflec- 
tions of  an  AFCS  Working  Group,"  pubhshed  by  the  American  Friends  Service  Com- 
mittee, 1501  Cherry  Street,  Philadelphia,  Pennsylvania,  19151,  is  reflective  of  the 
political  philosophy  which  undergirds  much  of  their  discussion.  The  following  is  a 
quote  from  this  article:  The  actual  ftinctioning  of  borders  often  violates  the  Quaker 
sense  of  the  right  sharing  of  world  resources.  Although  Friends  may  not  always  be 
in  agreement  on  the  policy  implications  of  this  value,  they  agree  that  the  existence 
of  vast  disparities  between  nations  and  people — enormous  accumulation  of  personal 
wealth  while  others  lack  basic  necessities — ^is  dehumanizing,  first  for  the  poor  but 
ultimately  for  all.  To  the  extent  that  borders  reinforce  these  disparities  they  are  a 
challenge  to  Quaker  values.  .  .  .  [s]ome  Friends  conclude  that  borders  as  such  are 
inimical  to  Quaker  values  and  urge  that  they  be  abolished  or  become  completely 
open:  from  this  perspective,  individuals  should,  be  free  to  move  to  pursue  their  own 
fulfillment,  unconstrained  by  limitations  imposed  by  states.  That  position  would 
seem  to  be  consonant  with  a  vision  of  a  common  humanity  advanced  by  some 
Friends." 

This  is  a  wonderful  Utopian  sentiment,  and  it  is  clear  from  the  attached  material, 
that  the  AFSC,  and  Quakers  generally,  are  grappling  with  different  moral  and  ethi- 
cal questions  surrounding  the  maintenance  of  national  boundaries.  While  this  is  a 
proper  and  appropriate  function  for  an  organization  such  as  theirs,  this  perspective 
is  important  to  note  because  it  is  likely  to  bias  or  skew  the  treatment  of  material 
received  by  AFSC  investigators  (and  their  affinity-group  associates)  in  analyzing  in- 
cidents of  border  abuse.  More  importantly,  we  are  concerned  that  some  activists  are 
using  a  relative  handful  of  unfortunate  and  tragic  incidents  in  order  to  challenge 
the  organic  mission  of  the  Border  Patrol  itself.  The  cause  of  vindicating  human 
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rights  should  be  premised  on  the  desire  to  rectify  past  wrongs.  But  these  episodes 
should  not  be  used  cynically  as  fodder  for  a  broader  political  agenda  to  try  to  seek 
the  ultimate  abolition  of  the  Border  Patrol  itself  It  is  difficult  to  view  H.R.  2119, 
with  its  broad  and  unmanaged  intrusions  in  the  daily  operations  of  the  Border  Pa- 
trol, INS  and  Customs  Service  without  considering  liie  possibility  that  the  legisla- 
tion is  designed  to  achieve  objectives  that  the  overall  majority  of  the  American  peo- 
ple ultimately  would  not  support.  We  vu-ge  the  defeat  of  this  legislation. 

Thank  you  for  the  opportunity  to  appear  before  this  subcommittee.  I  would  be 
happy  to  answer  any  questions  that  you  may  have. 
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The  Society  of  Friends,  or  Quakers,  have  long  been  active  in  movemenafor  social  work,  prison 
r^orm,  education,  and  internanonal  relief.  Recently,  the  American  Friends  Sen/ice  Committee 
(AFSC),  an  agency  which  grew  out  of  Quaker  social  concerns,  filed  suit  (AFSC  v.  Thornburgh)  in 
an  anempt  to  invalidate  the  employer  sanctions  pordon  of  the  Immigration  R^orm  and  Control 
Act  of  1986  (IRCA).  AFSC  has  also  created  a  working  group  that  drafted  this  statement  on  national 
borders.  With  AFSC's  permission  we  reprint  the  report,  which  they  remind  us  is  not  an  official 
publication  of  the  AFSC.  Copies  of  the  booklet  are  for  sale  at  the  Immigration  Policy  Issues 
Working  Group,  American  Friends  Service  Committee,  1501  Cherry  St..  Philadelphia,  PA.  19151. 
We  follow  this  report  with  commentaries  on  it  by  Kenneth  Boulding  and  Cerda  Bikales. 

BORDERS  AND  QUAKER  VALUES: 

REFLECTIONS  OF  AN  AFSC  WORKING  GROUP 


BORDERS.  BOUNDARIES  AND  HUMAN  BEINGS 
As  we  considered  questions  of  borders,  we  were 
confronted  by  two  realities:  the  deep-seated  tendency 
of  human  communiiies  to  affirm  their  own  identity  by 
establishing  boundaries  between  themselves  and  othen 
and  the  faa  that  such  boundaries  may  be  arbitrary  and 
in  their  implementation  often  do  harm  to  human 
beings  and  communities. 

Existing  national  borders  are  in  fact  only  one  such 
kind  of  boundary  and  are  the  produa  of  a  long 
historical  process.  For  millennia  small  human  groups 
migrated  over  vast  territories.  Even  after  the  concept 
of  a  place  of  permanent  residence  arose  following  the 
emergence  of  agriculture,  movements  of  people 
continued.  The  rise  of  European  city  states,  the 
emergence  of  the  nation-state,  and  the  post-colonial 
emergence  of  new  nations  in  the  middle  of  our  own 
century  all  indicate  that  national  borders  themselves 
are  not  timeless  features  of  the  human  condition  but 
are  a  historical  phenomenoa  Indeed,  this  process  is 
still  taking  place  today,  as  the  AFSC  has  wimessed  in 
Mali,  where  historically  migratory  peoples  have  been 
adopting  a  settled  agricultural  way  of  life.  Moreover, 
national  borders,  in  general,  are  culturally  relative: 
aboriginal  and  nadve  people  understand  land  and 
ptTjpeny  in  their  own  ways  which  differ  ftom  those  of 
Western  nation-states. 

Existing  national  borders  have  often  been 
established  by  war,  conquest,  and  violence;  relatively 
few  follow  geographical  features  and  they  often 
conflict  with  other  kinds  of  boundaries  arising  from 
culture,  ethnicity,  language,  history,  and  family  bonds. 
In  addition,  other  kinds  of  relationships  esublished  by 
voluntary  community,  such  as  participation  in  the 


woridwide  sciendfic  community  or  membership  in  the 
Society  of  Friends  also  establish  important  kinds  of 
boundaries.  While  nanonal  borders  are  the  primary 
concern  of  this  document,  we  remain  mindful  of  these 
Other  kinds  of  boundaries. 

Borders,  like  all  human  institutions,  should  be  seen 
as  instrumental,  that  is,  they  are  meant  to  serve  human 
beings.  Rather  than  being  sacralized  through  the 
nadon-state.  they  should  be  assessed  by  how  well  they 
serve  human  needs,  both  of  those  living  within  them, 
and  of  those  outside. 

Problems  arise  not  from  borders  themselves  but 
from  the  use  made  of  them  and  the  implementation  of 
border  policies.  Borders  tend  to  manifest  and  perhaps 
intensify  what  is  already  present  in  society  and  in 
relations  between  nations.  In  a  heavily  militarized 
worid,  and  in  sociedes  built  on  age-old  oppressions 
and  the  dominauon  of  women  by  men,  it  is  not  surpri- 
sing that  borders  are  operated  in  ways  that  replicate 
militarism,  sexism,  and  dominatiorL  Some  border  of- 
ficials, for  example,  who  are  themselves  relatively 
powerless,  nevertheless  feel  free  to  abuse  those  even 
less  powerful. 

Issues  of  borders  arise  not  only  where  two  nation- 
suies  meet  but  within  existing  nation-states  as  well 
This  is  especially  the  case  where  native  peoples  are 
struggling  for  recognition  of  their  own  sovereignty 
and  rights  vis-a-vis  national  governments.  Other  such 
examples  are  those  of  nadonal  or  linguistic  groups 
(Azerbaijanis  in  the  USSR.  French-speaking 
Canadians).  Conflicts  may  also  arise  along  state  or 
provincial  lines  within  nation-states. 

Although  border  issues  generally  concern  people, 
often  (hose  Qeeing  war  or  disaster,  it  should  be  kept 
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in  mind  thai  it  is  not  only  people  that  cross  borders. 
Goods  flow  across  borders  and  panems  of  inter- 
national trade  are  established.  Money  flows  toward 
countries  (investment)  and  away  from  them  (capital 
flight).  Indeed,  the  flow  of  international  finance  is 
beyond  any  existing  mechanisms  of  regxilation. 
Likewise,  ideas  cross  borders  despite  the  efforts  of 
authoritarian  governments.  Drugs  flow  to  where 
consumer  demand  is,  but  the  effects  overflow  into  the 
culture  of  supplying  nations.  A  foreign  military 
presence  within  the  borders  of  a  country,  even  when 
there  by  prior  agreement,  can  diminish  the  sovereignty 
of  the  host  country  (e.g.  US  bases  in  the  Philippines). 


"...it  is  not  only  people  that  cross 

borders.  Goods  flow  across  borders 

and  patterns  of  international 

trade  are  established. " 


Ultimately,  however,  it  is  the  impact  of  borders 
on  human  beings  that  we  must  keep  in  the  forefront. 
In  recent  years  we  have  seen  large  numbers  of  people 
fleeing  war,  political  and  religious  persecution,  or 
economic  conditions  that  made  it  impossible  for  them 
to  have  a  decent  life. 

It  is  symptomatic  that  the  Universal  Declaration  of 
Human  Rights  declares  that  all  people  have  the  right 
to  leave  a  country  and  to  seek  asylum  in  other 
countries--but  it  does  not  assign  a  duty  to  particular 
states  to  receive  people.  In  punuing  their  rights,  some 
groups  of  people  have  been  made  stateless,  even  for 
decades.  Others  are  striving  for  recogitition  of  their 
sovereignty.  It  is  these  people-Central  Americans, 
Haitians,  tadochinese,  Palestinians,  Afghanis,  Soviet 
Jews,  native  peoples  in  the  Americas,  to  name  a  few-- 
that  we  have  in  mind  as  we  offer  these  reflections. 

POSITIVE  FEATURES  OF  BORDERS 

In  their  operation,  borders  have  both  positive  and 
negative  consequences.  Indeed,  the  two  are  often 
interconneaed  and  seem  to  be  opposite  sides  of  the 
same  coin.  For  example,  within  the  European 
Economic  Community  national  borders  no  longer 
impede  individual  Europeans  from  migrating  to  other 
countries  within  the  region.  Yet  non-Europeans  remain 
excluded:  a  new  border,  just  as  firm,  encircles  Europe. 


The  following  are  some  primarily  positive  aspects  of 
national  borders. 

*  Identity  and  self-determination 

Within  borders  people  are  better  able  to  establish 
their  own  forms  of  social  organization,  maintain 
their  unique  identities  and  culture,  and  pursue  their 
own  path  to  development. 

*  Protection  from  harmful  forces 

Borders  provide  an  opportunity  for  peoples  to 
protect  themselves,  e.g.  from  drugs,  agricultural 
diseases  or  pests,  disruptive  alien  cultural 
influences. 

*  Stability  and  peace 

Mutually  recognized  borders  are  an  essential 
ingredient  in  peaceful  relations  among  neighbors. 
The  establishment  of  national  borders  in  Europe 
marked  the  end  of  warfare  between  feudal  lords. 
Many  nations  that  once  fought  over  borders  no 
longer  do  so.  Governments  that  respect  each  others' 
bonlers  and  authority  can  negotiate  over  issues  in 
dispute. 

*  Rational  and  ecologically  sound  administration 

Administration  requires  manageable  units-it  is 
impossible  to  manage  the  whole  worid.  More  speci- 
fically, a  national  authority  enables  peoples  to 
protect  their  resources  and  use  them  to  meet  their 
own  needs. 

Seen  this  way,  borders  are  congruous  with  a  number 
of  values  prized  by  Friends.  One  of  these  is  that  of 
variety  within  a  common  humaxuty.  Borders  enhance 
that  variety  by  enabling  people  to  conserve  and 
develop  those  features  that  make  them  different.  By 
analogy  with  natural  evolution,  it  seems  important  to 
respect,  retain,  and  enhance  that  variety.  Within  this 
implicit  evolutionary  sti^itegy-that  is,  for  its  own 
survival-the  human  race  must  maintain  a  variety  of 
ways  of  living,  thinking,  feeling,  and  speaking. 

The  stabilizing  and  peace-enhancing  qualities  of 
borders  relate  to  the  Quaker  peace  testimony.  Friends 
understand  peace  as  more  than  mere  non-warfare 
between  human  beings.  Peace  entails  a  sense  of 
stewardship  and  indeed  a  kinship  with  other  creatures 
and  the  eanh  itself. 
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NEGATIVE  FEATURES  OF  BORDERS 

As  noted,  most  negative  features  of  borders  are  the 
converse  of  the  values  embodied  in  them.  The  fol- 
lowing is  a  short  catalog  of  some  of  these. 

*  Impediment  to  human  solidarity 

National  and  local  borders  often  have  been 
established  by  violence.  Consequently  they  may 
divide  people  who,  without  the  border,  would  be 
able  to  mingle  freely.  Thus  they  may  serve  to 
increase  xenophobia,  racism,  and  the  general 
separation  of  people  from  each  other. 

*  Source  of  instability 

Borders  drawn  with  little  respect  for  the  boundaries 
of  ethnic,  linguistic,  or  cultural  groups  fuel  conflicL 

*  Different  concepts 

Indigenous  peoples'  assumptions  about  property, 
land,  and  boundaries  usually  differ  from  European 
concepts.  Yet  within  nation-states  their  values  are 
often  disregarded. 

*  Strong  vs  the  weak 

Relationships  along  borders  are  often  unequal,  e.g., 
US-Mexico  border.  Peoples'  ability  to  move  across 
borders  typically  is  closely  related  to  their  wealth. 
Some  groups  are  confined  to  locations  whose  laclc 
of  resources  make  them  nonviable,  most  notably 
South  African  blacks  confined  to  white-designated 
"homelands."  Some  people  are  left  stateless  and 
others  made  refugees. 

*  Mistreatment 

Border  officials  often  have  a  great  deal  of  discre- 
tion, can  use  force  freely,  and  are  not  accountable 
to  those  whom  they  mistreat  These  are  not  simply 
the  arbitrary  actions  of  individuals;  they  manifest 
the  implicit  atutudes  and  policies  of  governments, 
which  are  often  racist  and  exclusionary. 

*  Shielding  abusive  practices 

National  sovereignty  sometimes  serves  to  protect 
those  responsible  for  environmental  damage  that 
affects  others  or  for  the  exploitation  of  cheap 
labor.  Similariy,  governments  often  invoke  the 
inviolability  of  borders  when  they  prevent  their 
citizens  from  leaving  or  otherwise  violate  human 
rights. 

The    experience    and    conviction    of   Friends    are 
challenged  by  these  negative  aspects  of  borders.  As 


they  function  today,  borders  clearly  prevent  many 
individuals  from  developing  their  potential.  Where  this 
happens,  Quakers  feel  impelled  to  speak  truth  to 
power  and  to  call  authority  to  accountability.  Thus, 
contemporary  Quaker  involvement  with  immigration 
and  other  border-related  issues  stands  in  a  long 
tradition  of  solidarity  with  the  excluded  and  the 
dispossessed  (e.g.,  prisoners,  Indians  and  Blacks  in  the 
US). 

"Borders  and  their  enforcement 

are  frequently  the  focus  of 

violence,  or  violation 

of  human  rights." 


Borders  and  their  enforcement  are  frequently  the 
focus  of  conflict,  violence,  or  violation  of  human 
rights.  In  such  circumstances.  Friends  are  called  by 
their  peace  testimony  to  seek  nonmilitary  management 
of  borders  and  nonviolent  resolution  of  conflicts 
arising  over  borders. 

The  actual  functioning  of  borders  often  violates  the 
Quaker  sense  of  the  right  sharing  of  worid  resources. 
Although  Friends  may  not  always  be  in  agreement  on 
the  policy  implications  of  this  value,  they  agree  tiiai 
the  existence  of  vast  disparities  between  nations  and 
people-enormous  accumulation  of  personal  wealth 
while  others  lack  basic  necessities-is  dehumanizing, 
first  for  the  poor  but  ultimately  for  all.  To  the  extent 
that  borders  reinforce  these  disparities  they  are  a 
challenge  to  Quaker  values. 

Similarly,  the  functioning  of  borders  may  conflict 
with  the  contemporary  awareness  that  we  live  on  a 
single  planet  with  limited  resources.   Our  Quaker 
values  of  simplicity  and  harmony  require  responsible 
use  of  the  world's  resources  regardless  of  borders. 

DILEMMAS 

For  the  above  reasons,  some  Friends  conclude  that 
borders  as  such  are  inimical  to  Quaker  values  and 
urge  that  they  be  abolished  or  become  completely 
open:  from  this  perspective  individuals  should  be  free 
to  move  to  pursue  their  ovim  fulfillment,  unconstrained 
by  limitations  imposed  by  states.  That  position  would 
seem  to  be  consonant  with  a  vision  of  a  common 
humanity  advanced  by  some  Friends. 
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Such  a  view,  however,  may  overlook  the  positive 
values  outlined  above,  such  as  self  determination  of 
peoples,  and  may  fail  to  come  to  grips  with  real 
dilemmas. 

Even  when  values  are  shared,  tensions  may  arise  in 
the  implementation  of  policies,  as  reflected  in  the 
follovdng  questions: 

•  How  can  the  protective  functions  of  borders  be 
maintained  so  as  to  serve  the  weak  vis-a-vis  the 
strong,  while  still  removing  undesirable  barriers 
between  peoples? 

•  How  can  there  be  greater  communication  between 
{)eoples  while  diversity  is  maintained  and 
enhanced? 

•  If  in  fact  there  cannot  be  completely  free  movement 
of  peoples,  on  what  basis  should  choices  be  made 
and  limits  set? 


"//  in  fact  there  cannot  be 

completely  free  movement  of  peoples, 

on  what  basis  should  choices  be 

made  and  limits  set? " 


Such  questions  underscore  our  sense  as  a  group  that 
we  are  not  in  a  position  to  offer  definitive  answers. 
Rather  we  believe  we  can  point  to  some  of  the  major 
questions  that  must  be  faced  in  present  policies  and  to 
point  toward  a  longer  range  vision  of  the  role  and 
function  of  borders. 

POLICY  PROPOSALS 

As  noted  above,  we  believe  the  central  question  is  not 
whether  or  not  borders  should  exist,  but  how  they 
should  function  so  as  to  serve  human  beings.  In  that 
spirit,  the  working  group  made  the  following 
observations  on  policy  matters  related  to  borders. 

•  In  the  management  of  international  borders,  we 
would  urge  suppon  for  the  following  policies  and  the 
values  that  underlie  them:  respect  for  human  rights 
and  international  law,  equal  protection  for  citizens  and 
non-citizens,  priority  consideration  for  those  under 
duress  or  fleeing  natural  disaster,  family  unity,  non- 
discriminatory application  of  immigration  laws,  the 


right  to  preservation  of  language  and  culture,  and 
uniform  enforcement 

•  We  urge  that  border  issues  be  resolved  with  the 
widest  possible  participation  of  those  involved. 

♦  We  insist  that  the  welfare  and  interests  of  human 
beings  take  precedence  over  political  considerations  in 
border  questions.  For  example,  family  reunification 
and  the  wider  interests  of  people  in  Cuba  and  the 
United  Sutes  are  human  needs  that  should  be  given 
primary  weight  in  considering  the  renewal  of  trade 
and  diplomatic  relations  between  these  countries. 

•  We  urge  that  existing  mechanisms  for  conflia 
resolution  be  utilized  and  strengthened.  Here  we  have 
in  mind  regional  organizations,  the  United  Nations  and 
its  agencies,  and  non-governmental  organizations. 
Abundant  experience  now  indicates  the  positive 
benefits  that  flow  from  common  scientific  and  cultural 
venmres  by  nations  (e.g.  the  Arab  League)  and  joint 
peace-making  efforts  (Contadora  and  Central 
American  Peace  Plan).  As  an  ultimate  authority  for 
disputes  between  nations,  the  World  Court  should  be 
supported  and  respected.  Weaker  parties  should  be 
able  to  make  the  stronger  accountable. 

*  We  urge  that  the  superpowers  cease  fueling  conflict 
through  proxy  wars,  military  intervention  or  threats  of 
intervention,  arms  sales,  and  political  or  diplomatic 
manipulation.  The  present  period  seems  to  offer 
opportunities  for  international  agreements  to  curtail 
such  actions. 

*  We  urge  support  for  current  promising  approaches 
to  resolving  the  conflicts  between  native  peoples  and 
nation-states.  One  such  possibility  which  holds 
promise  if  it  can  be  respectfully  and  successfully 
negotiated,  is  the  current  discussion  and 
experimentation  with  limited  autonomy  in  the 
negotiations  between  the  people  on  the  Atiantic  coast 
and  the  Nicaraguan  government.  Another  is  the 
current  constimtional  negotiations  in  Canada  which 
embody  a  movement  toward  self-determination  and 
sovereignty  by  indigenous  people  (e.g.  in  their  own 
health  system).  However,  care  must  be  taken  not  to 
apply  the  concept  of  autonomy  to  ftustrate  aspirations 
of  peoples  in  situations  of  competing  nationalisms  and 
national  identities,  as  in  the  case  of  the  Palestinians. 

•  We  urge  the  establishment  of  transnational 
regulatory  mechanisms  to  deal  with  problems  that  are 
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beyond  the  capacity  of  national  governments.  These 
are  especially  needed  in  dealing  with  the  enviionment 
where  the  actions  of  individual  governments  and  of 
corporations  (which  are  frequently  transnational  in 
their  scope  and  influence)  can  affect  the  lives  and 
fates  of  all,  and  especially  fumre  generations 
(Chernobyl,  toxic  and  nuclear  waste,  tropical  tain 
forest). 

•  Could  even  today's  borders  be  cooperatively 
administered  by  the  countries  on  the  two  sides  of  a 
border?  At  first  glance  such  a  proposal  seems  odd, 
since  the  very  maintaining  of  a  border  station  is  an 
assertion  of  national  sovereignty  at  a  country's  entry 
poinL  Yet  travelers  would  certainly  welcome 
streamlined,  jointly  administered  border  crossing 
procedures.  More  importantly,  such  cooperation  at 
points  of  border  crossings  would  itself  be  a  powerful 
statement  and  a  hint  of  future  possibilities. 

LONG  RANGE  VISION 

Our  vision  for  the  future  is  not  so  much  one  in 
which  there  are  no  borders,  but  one  where  borders  are 
the  produa  of  mutual  agreement  and  are  mutually 
acknowledged,  are  jointly  administered  and  are 
disaimed.  Such  a  vision,  like  any  deep  vision  of 
peace,  points  toward  a  differem  kind  of  world. 


We  look  forward  to  a  time  when  individuals  and 
families  can  reach  their  potential  in  their  own  land  and 
are  not  driven  elsewhere  by  intolerable  conditions. 
That  would  entail  a  level  of  development  where  all 
have  work  or  land  and  income  sufficient  to  assure 
food,  shelter,  education,  health  care,  and  basic 
security.  The  conversion  of  human  and  natural 
resources  from  anns  races  to  the  meeting  of  human 
needs  would  be  an  essential  element  in  such  a  shift 

In  such  a  world,  people  would  not  be  forced  to 
mirate  by  a  desperate  need  to  suivive. 

Our  vision  is  not  that  of  a  world  without  borders, 
but  rather  one  in  which  nation-states  no  longer  have 
absolute  claims  over  individuals.  One  element  in  such 
a  vision  is  an  enhanced  role  for  local  government  so 
that  people  would  feel  and  act  as  citizens  not  only  of 
their  nation,  but  of  their  region,  city,  town  or  neigh- 
borhood. At  the  same  time,  we  envision  the  further 
development  of  supranational  authority  to  resolve 
equitably  issues  that  transcend  national  borders. 

Although  these  last  observations  are  visionary,  and 
intentionally  so,  we  believe  the  seeds  of  such 
developments  have  already  been  sown  and  are 
sprouting  to  life  even  now. 
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Mr.  Mazzoli.  We  have  a  vote  call,  Mr.  Moreno.  If  you  think  you 
could  get  your  testimony  in  within  around  5  minutes,  we  could 
hear  it.  Well,  we  have  to  come  back  anyway.  Let's  just  suspend  for 
the  vote,  and  then  we  will  come  back  and  take  the  testimony. 

[Recess.] 

Mr.  Mazzoli.  The  subcommittee  will  come  to  order. 

At  the  time  we  suspended  for  the  vote,  Mr.  Moreno  was  about 
to  start  his  testimony. 

Mr.  Moreno,  welcome. 

STATEMENT  OF  MARIO  MORENO,  REGIONAL  COUNSEL,  MEXI- 
CAN AMERICAN  LEGAL  DEFENSE  AND  EDUCATIONAL  FUND 

Mr.  Mario  Moreno.  Thank  you  very  much,  Mr.  Chairman,  Con- 
gressman Becerra.  . 

My  name  is  Mario  Moreno.  I  am  regional  counsel  with  the  Mexi- 
can American  Legal  Defense  and  Educational  Fund  here  in  Wash- 
ington. 

I  would  request  that  a  copy  of  the  Americas  Watch  Frontier  In- 
justice," a  report  published  in  May  1993,  be  included  in  my  testi- 
mony. It  is  an  excellent  report. 

Mr.  Mazzoli.  Surely,  without  objection. 

Mr.  Mario  Moreno.  Before  I  get  into  my  prepared  remarks,  I 
just  want  to  say  that  in  my  prior  life  I  used  to  be  a  city  planner 
down  in  Brownsville,  TX.  I  spent  a  better  part  of  7  years  there,  and 
in  the  course  of  that  stay,  I  made  a  number  of  friends  from  the 
ranks  of  the  Border  Patrol  and  Customs  Service.  I  would  like  to  re- 
late one  particular  anecdote  stuck  in  my  mind  from  that  period — 
this  was  back  in  1972. 

A  Border  Patrol  friend  of  mine  and  I  were  going  to  lunch  at  a 
fast  food  place — I  think  it  was  a  MacDonalds  or  something  like 
that.  As  we  were  going  into  the  MacDonalds,  there  was  a  little  boy 
that  was  hustling  shoeshines  outside,  and  my  friend  did  a  double 
take,  and  said  to  me,  "Did  you  see  that  little  boy?"  And  I  said, 
"Yes."  He  said,  "You  know,  over  the  last  24  hours,  I  have  taken 
that  guy  across  the  border  three  times." 

That  has  always  stuck  in  my  mind  inasmuch  as  it  goes  to  the 
issue  of  the  frustration  that  the  Border  Patrol  faces  on  the  border. 
I  came  to  learn  that  these  situations  were  common,  every  day 
agents  see  immigrants  that  they  have  dealt  with  before. 

Within  a  24-hour  period,  that  little  boy  had  come  across  three 
times  with  his  shoeshine  equipment,  and  he  was  escorted  back 
three  times.  My  friend's  frustration  was  obvious  but  he  was  off 
duty,  he  had  just  come  off  a  shift,  and  so  we  went  on  with  our 
lunch. 

The  other  thing  I'd  like  to  say  is  that  Jose  Moreno  and  I  aren  t 
related 

Mr.  Mazzoli.  I  wondered  about  that.  If  you  were  stacking  the 
deck  here,  but  that  is  OK. 

Mr.  Mario  Moreno.  But  he  just  says  that  he  has  got  a  cousin 
down  in  Laredo  that  is  on  the  Border  Patrol.  Well,  I  happen  to 
have  a  cousin  down  in  Laredo  on  the  Border  Patrol. 
Mr.  Mazzoli.  You  guys  might  be  distantly  related,  after  all. 
Mr.  Mario  Moreno.  That  is  right.  We  may  have  come  all  this 
way  to  discover  that  we  are  actually  related. 


114 

Mr.  Mazzoli.  Well,  we  are  known  on  our  committee  to  be  match- 
makers of  a  sort.  We  have  had  weddings,  we  have  had  babies  born 
on  duty  here.  So  maybe  we  are  getting  families  together,  distant 
branches  of  a  family. 

Mr.  Mario  Moreno.  Yes. 

With  that,  let  me  get  to  my  prepared  remarks. 

I  also  have  included  in  my  remarks  responses  to  comments  made 
in  previous  panels,  including  this  panel. 

You  know,  there  is  an  old  saying  in  Texas — and  I  guess  the  say- 
ing is  well  known  all  over  the  United  States  if  it  ain't  broke,  don't 
fix  it.  Well,  I  am  here  to  say  that,  as  it  relates  to  the  complaint 
investigation  procedures  of  the  INS,  it  is  broke,  and  it  is  seriously 
broke,  and  it  is  in  desperate  need  of  fixing,  and  that  is  why  we  are 
here,  to  strongly  supporting  H.R.  2119  as  a  reasonable  solution. 

On  the  first  panel,  Ms.  Sale  made  a  very  convincing  argument 
that  there  is  really  not  that  big  of  a  problem  with  the  complaint 
procedure.  The  statistics  that  she  mentioned  is  one  complaint  in 
17,000  arrests,  is  very  compelling.  That  argument  was  reiterated 
again  in  the  second  panel. 

If  the  system  was  working  properly,  if  there  were  forms  available 
for  everybody  with  a  complaint,  and  everybody  was  familiar  with 
the  process,  there  was  extensive  outreach  in  the  community,  there 
was  no  intimidation  factor,  there  were  no  counterclaims  that  would 
discourage  someone  from  coming  in  with  complaints  of  abuse,  I 
would  be  very  impressed  with  Ms.  Sale's  statistics;  I  would  be  con- 
vinced that  no  problem  exists.  But  to  me,  those  complaints  tell  me 
something  else,  the  low  numbers  tell  me  that  the  process  is  broke; 
and  I  am  not  alone  in  thinking  this. 

Back  in  1977,  the  Office  of  Professional  Responsibility  of  the  De- 
partment of  Justice  conducted  a  6-month  audit  of  the  internal  in- 
spection units  of  the  INS,  and  among  the  deficiencies  the  examina- 
tion found  "serious  defects  in  the  INS  process  that  prevent  a 
prompt,  thorough,  and  fair  investigation  of  misconduct  complaints 
filed  against  the  INS." 

In  1980,  3  years  later,  the  U.S.  Ci^il  Rights  Commission,  in  its 
report  "The  Tarnished  Golden  Door"  devoted  a  whole  chapter  to 
this  issue,  chapter  8,  of  that  report  detailed  the  problems  with  re- 
gards to  the  complaints  procedures,  drawing  very  similar  conclu- 
sions to  those  drawn  from  the  Office  of  Professional  Responsibility 
of  the  Department  of  the  Justice. 

Today  this  subcommittee  is  struggling  with  the  same  problem 
that  was  identified  by  the  Civil  Rights  Commission  and  the  Office 
of  Professional  Responsibilities,  13  years  later. 

Meanwhile,  sadly,  the  violence  against  immigrants,  both  docu- 
mented and  undocumented,  and  U.S.  citizens  continue  at  our  Na- 
tion's borders,  ports  of  entry,  and  the  systems  for  redress  remain 
woefully  inadequate. 

Beneath  the  cold  statistics  of  the  bureaucratic  analysis  that  are 
conducted  by  the  GAO  and  the  OIG,  there  are  human  faces.  The 
American  Friends  Service  Committee  and  Americas  Watch,  which 
is  a  division  of  Human  Rights  Watch  have  done  an  excellent  job  of 
putting  a  human  face  to  this  issue.  Of  course,  that  is  why  we  have 
included  the  Americas  Watch  report  to  our  testimony. 
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Over  the  last  3  years,  these  organizations  have  identified  over 
1,000  instances  of  abuse  at  our  borders.  The  types  of  complaints, 
were  articulated  earlier  in  the  opening  comments  by  Congressman 
Becerra,  so  I  won't  repeat  those.  It  bears  repeating  that  these  com- 
plaints were  made  by  U.S.  citizens  and  people  that  are  legally  here 
in  the  United  States. 

The  INS,  in  their  first  panel,  contends  that  the  complaint  process 
can  be  fixed  by  revamping  the  internal  INS  procedures.  Well,  we 
have  looked  at  the  problem,  and  we  strongly  disagree.  We  think 
that  the  problem  has  festered  for  decades  with  little  improvement 
despite  the  thoughtful  analysis  of  numerous  governmental  agencies 
including  the  INS. 

We  believe  that  it's  time  for  a  new  approach  to  deal  with  this 
problem.  We  believe  that  it  is  time  to  establish  an  independent  im- 
migration law  enforcement  review  commission.  MALDEF  supports 
H.R.  2119  wholeheartedly. 

The  civil  rights  abuses  can  only  be  eliminated  by  interjecting  a 
strong  sense  of  accountability  into  this  process,  that  is  currently 
missing  from  the  process  right  now. 

The  reality  is  that  people  do  not  know  where  to  file  complaints, 
what  the  procedure  is,  where  to  get  forms;  oftentimes  the  forms  are 
not  available.  There  is  a  dissuasion  at  times  by  Border  Patrol  offi- 
cers, persuading  immigrants  not  to  file  complaints.  Intimidation  is 
involved;  complaintants  are  threatened  with  countercomplaints  al- 
leging resistance  to  arrest,  thereby  explaining  why  that  individual 
happens  to  be  battered.  Most  important  deficiency  of  the  complaint 
process  is  that  the  complaint  is  investigated  and  discipline  is  deter- 
mined by  the  very  agency  that  employs  the  accused.  The  INS  has 
a  vested  interest  in  exonerating  its  agents.  In  essence  it  is  the  fox 
guarding  the  chicken  coop. 

We  feel  that  the  establishment  of  an  independent  commission 
would  instill  confidence  among  complaintants,  and  the  community 
at  large.  A  fair  and  impartial  opportunity  to  redress  complaints  of 
abuse  would  improve  INS/community  relations. 

It's  been  13  years  since  the  pubHcation  of  "The  Tarnished  Golden 
Door"  report.  Its  obvious  to  MALDEF  that  a  solution  to  this  prob- 
lem should  not,  and  cannot,  consist  of  revamping  the  current  inter- 
nal process  within  the  INS  alone. 

I  think  that  the  first  panel  had  some  good  ideas,  like  the  sug- 
gested citizens  advisory  panel.  I  think  that  is  a  step  in  the  right 
direction,  but  I  don't  think  it  goes  far  enough.  The  advisory  panel 
would  not  have  any  investigative  authority,  and  therefore  is  not 
going  to  be  independent.  I  think  that  advisory  panel  idea  is  similar 
to  the  outreach  section  of  Congressman  Becerra's  bill.  It  would  pro- 
mote outreach  in  the  community.  So  in  that  respect,  that  panel 
would  be  one  portion  of  the  solution,  but  we  feel  that  more  needs 
to  be  done  and  that  in  and  of  itself  is  not  going  to  solve  the  prob- 
lem. 

The  first  panel  also  mentioned  the  existence  of  an  Internal  Af- 
fairs Office  that  has  been  set  up  within  the  Department.  The  prob- 
lem with  that  is  that,  you  wind  up  with  the  same  situation;  you 
have  the  INS  investigating  itself  and  coming  up  with  disciplinary 
action  based  on  their  determinations. 
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Acting  Commissioner  Sale  stated  that  investigations  were  consid- 
ered extra  duty  for  INS  staff.  The  quality  of  investigation  will 
therefore  depend  on  the  amount  of  time  that  these  section  chiefs 
or  regional  officers  are  willing  to  devote  to  the  investigation.  If 
nothing  else  this  procedure  speaks  to  the  lack  of  priority  that  this 
issue  has  within  the  INS. 

Those  are  some  of  my  comments  and  I  would  be  more  than  glad 
to  answer  any  questions  that  you  may  have. 

Mr.  Mazzoli.  Thank  you,  Mr.  Moreno,  and  I  thank  all  of  the  pan- 
elists. 

[The  prepared  statement  of  Mr,  Mario  Moreno  follows:] 

Prepared  Statement  of  Mario  Moreno,  Regional  Counsel,  Mexican  American 

Legal  Defense  and  Educational  Fund 

Mr.  Chairman  and  Members  of  the  Subcommittee:  My  name  is  Mario  Moreno,  Re- 
gional Counsel  of  the  Washington,  D.C.  office  of  the  Mexican  American  Legal  De- 
fense and  Educational  Fund  (MALDEF).  On  behalf  of  MALDEF  I  would  Uke  to 
thank  you  for  the  opportunity  to  provide  testimony  in  support  of  the  Immigration 
Law  Enforcement  Review  Commission,  H.R.  2119.  In  our  view,  this  Review  Commis- 
sion is  a  critical  remedy,  given  INS'  long  history  of  unresponsiveness  and  lack  of 
accountability. 

MALDEF  is  a  national  organization  whose  goal  is  to  promote  and  protect  the  civil 
rights  of  Latinos  in  the  United  States  through  litigation,  advocacy  and  leadership 
development  in  various  substantive  areas,  including  immigrant  rights.  MALDEF 
has  successfully  litigated  various  cases  against  INS  over  the  past  years.  During  that 
same  time  we  have  testified  on  numerous  occasions  before  congress  regarding  immi- 
gration law  reform,  as  those  reforms  affect  the  Latino  community. 

In  February  1991,  MALDEF,  together  with  some  thirty  civil  rights,  human  rela- 
tions, clergy,  attorneys,  labor  union  officials  and  others  from  throughout  the  state 
of  California  visited  the  CaUfomia-Mexico  border  on  a  fact  finding  mission  in  part 
to  determine  whether  there  was  a  pattern  and  practice  of  abuse  of  individuals'  civil 
and  human  rights.  As  such,  representatives  spent  three  days  at  the  border  inter- 
viewing public  officials,  including  INS  representatives,  human  rights  monitors  as 
well  as  officials  from  Mexico  and  participated  in  pubUc  heeirings  where  we  heard 
testimony  from  victims  and  officials.!  it  is  based  upon  this  experience  that  we  offer 
our  testimony. 

1.  enforcement  authority  and  lack  of  accountability 

In  1977  the  Office  of  Professional  Responsibility  of  the  Department  of  Justice  con- 
ducted a  6-month  audit  of  the  internal  inspections  unit  of  the  Immigration  and  Nat- 
uralization Service  (INS).2  Among  other  deficiencies  the  examination  found  serious 
defects  in  the  INS  complaint  process  that  prevented  a  prompt,  thorough,  and  fair 
investigation  of  misconduct  complaints  filed  against  INS  employees.^ 

In  1980,  three  years  later,  the  U.S.  Commission  on  Civil  Rights  in  its  report  "The 
Tarnished  Golden  Door"4  devoted  Chapter  8  to  detail  the  problems  with  the  INS 
complaint  investigation  procedures.  In  referring  to  abuses  and  other  misconduct  by 
immigration  law  enforcement  officials  the  Commission  stated: 

This  denial  of  rights  can  arise  both  when  persons  are  unable  or  not  al- 
lowed to  exercise  their  constitutional  rights  and  when  due  process  protec- 
tions are  inadequate. 

The  Commission  report  went  on  to  conclude: 

The  Commission  .  .  .  found  an  (INS)  complaint  system  in  need  of  improve- 
ment for  effectively  handling  public  complaints  of  employee  misconduct,  pg. 
30 


1  MALDEF  has  also  testified  before  the  Independent  Commission  on  the  Los  Angeles  Police 
Department  (Christopher  Commission),  has  engaged  in  advocacy  regarding  law  enforcement  ac- 
countability and  has  litigated  cases  involving  pohce  practices. 

2  United  States  Commission  on  Civil  Rights,  The  Tarnished  Golden  Door:  Civil  Rights  Issues 
in  Immigration,  U.S.  Government  Printing  Office,  September  1980,  pages  158,  at  117. 

3  Id.  pg.  117. 

*A  report  of  the  U.S.  Commission  on  Civil  Rights,  The  Tarnished  Golden  Door:  Civil  Rights 
Issues  in  Immigration,  September  1980,  U.S.  Government  Printing  Office.  158  pages. 
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Today  this  Subcommittee  is  struggling  with  the  same  problem  identified  by  the 
U.S.  Civil  Rights  Commission  thirteen  years  ago.  Meanwhile,  sadly,  the  violence 
against  immigrants  (documented  and  undocumented),  and  U.S.  citizens  continue  at 
our  nation's  borders  and  ports  of  entry,  and  the  systems  for  redress  remain  woefully 
inadequate. 

This  human  rights  crisis  has  been  well  documented  by  the  diligent  work  of  Ameri- 
ca's Watch,  a  division  of  Human  Rights  Watch,  and  the  American  Friends  Service 
Committee.  Over  the  past  three  years  these  organizations  havt-  documented  over 
1,000  instances  of  abuse  on  the  part  of  the  agencies  guarding  the  border.s  These 
abuses  have  taken  various  forms,  including  beatings,  improper  searches,  denials  of 
due  process,  shootings  as  well  as  various  forms  of  physical  and  verbal  abuse  and 
destruction  of  property.e 

Almost  one-half  of  the  victims  of  these  reported  abuses  are  U.S.  citizens,  perma- 
nent residents  and  others  with  visas.  The  majority  of  victims,  however,  are  undocu- 
mented individuals.  "That  the  Latino  American  population  has  been  subjected  to  un- 
fair treatment  at  the  hands  of  INS  has  been  well  documented  in  Murillo  v. 
MusegadesJ  In  the  Bowie  High  School  case,  litigation  in  which  MALDEF  was  co- 
counsel,  a  federal  court  ruled  that  INS  had  engaged  in  a  pattern  and  practice  of 
violating  feideral  constitutional  rights  and  issued  a  preUminary  injunction.  There, 
INS  agents  routinely  harassed,  detained  and  questioned  students  and  high  school 
employees  without  any  suspicion  of  undocvunented  status  other  than  the  Latino  ap- 
pearance of  these  individuals.  INS,  moreover,  physically  beat  some  of  the  named 
plaintiffs,  ridiculed  others  and  held  a  gun  to  the  head  of  the  local  high  school  coach.s 

Patterns  of  violence  have  emerged.  INS  agents,  Uke  other  law  enforcement  officers 
have  admittedly  administered  street  justice  to  those  who  have  either  attempted  to 
flee  capture  or  who  have  challenged  the  authority  of  an  officer.  Supervisors  tolerate 
and  even  encourage  that  behavior. »  In  fact,  as  a  striking  example  of  the  dehiiman- 
ization  of  immigrants,  border  patrol  agents  commonly  refer  to  undocumented  immi- 
grants as  "Tonks,"  the  sound  that  their  flashlight  makes  when  it  hits  an  immigrant 
on  the  head.  10 

INS  has  come  under  sharp  criticism  by  government  auditors  and  oversight  com- 
mittees for  too  many  years.  Witiiin  the  past  six  months,  these  criticisms  were  again 
echoed.  Those  within  the  agency  have  stated:  INS  is  ridden  with  "incompetency  at 
all  levels  of  command,"  a  '^hain  of  command  [that]  is  illusory,"  a  "total  failure  to 
properly  employ  and  supervise  staffs."  "  The  Office  of  Inspector  General  has  faulted 
INS  for  its  indifference  in  screening  employees,  failure  to  train,  supervise  and  dis- 
cipUne.i2  it  states:  ".  .  .  INS'  treatment  of  misconduct  is  spotty.  Whether  action  is 
taken,  and  the  severity  of  the  punishment,  if  any,  seems  to  be  uneven  and  some- 
times happenstance."  i3 

INS'  discipline  of  officers,  according  to  INS  personnel  turns  in  part  on  the  employ- 
ee's relationship  with  his  supervisor  rather  than  upon  a  measure  of  the  seriousness 
of  the  agent's  actions.  Thus,  individuals  who  were  involved  with  serious  abuses  have 
escaped  discipline  altogether,  while  other  officers  have  been  simply  transferred,  i* 


^See  Brutality  Unchecked  Americas  Watch  (May  1992);  Frontier  Injustice  Americas  Watch 
(May  1993),  copies  of  which  are  attached  and  incorporated  by  reference. 

6/d. 

■'EP-CA-319-B  (W.D.  Tex.,  Dec.  1,  1992). 

8  Latino  Americans  were  also  singled  out  recently  by  INS  in  San  Antonio  Texas,  where  the 
MALDEF  Regional  Counsel  was  detained  on  a  bus  in  a  bus  station  and  interrogated  r^arding 
his  immigration  status  along  with  only  those  passengers  who  appeared  to  be  Latino.  Interview 
with  Louis  Wilmot.  The  mayor  of  the  City  of  Pomona,  one  of  the  largest  cities  in  the  metropoli- 
tan Los  Angeles  area  was  also  detained  by  INS  agents  presumably  because  of  his  Latino  appear- 
ance. Over  the  Line,  Los  Angeles  Times,  September  2,  1993.  A  Latino  television  reporter  has 
also  been  detained  for  questioning  in  Pomona,  California,  as  have  scores  of  others.  Id. 

^Frontier  Injustice,  supra,  n.  2  at  11;  McDonnell  and  Rotella,  When  Agents  Cross  Over,  Los 
Angeles  Times,  (April  22,  1993).  ,    ^    .,     ^  ^„  , 

10  Frontier  Injustice,  supra  n.  2  at  11;  Rotella  and  McDonnell  "A  Seemingly  Futile  Job  Los 
Angeles  Times  (4/23/93). 

"Memorandum  from  Raymond  M.  Momboisse  [former  General  Counsel  at  INSl  to  Mike 
Lempres,  Special  Assistant  to  the  Attorney  General,  dated  July  26,  1989  quoted  in  Statement 
of  Richard  Hankinson,  Inspector  General,  Department  of  Justice  Before  the  Subcommittee  on 
Information,  Justice,  Transportation  and  Agriculture  of  the  Committee  on  Government  Oper- 
ations (March  30,  1993)  at  7. 

»2/d.  at  17. 

13 /rf.  at  22-23. 

i*  Frontier  Injustice,  supra  n.  2  at  24-25.  The  practice  of  failing  to  discipline  officers  for  exces- 
sive force  was  common  within  the  Los  Angeles  Police  Department  and  the  Christopher  Commis- 
sion found  evidence  that  officers  who  had  engaged  in  improper  tactics  were  more  often  than  not 

Continued 
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The  failure  to  discipline  leads  to  the  perpetuation  of  an  attitude  that  officials  can 
and  do  act  with  impunity,  i^  This  in  turn  tarnishes  those  officers  who  do  perform 
their  jobs  professionally  and  destroys  the  very  relationship  of  community  trust 
which  is  necessary  for  effective  law  enforcement.  i6 

2.  THE  CURRENT  COMPLAINT  SYSTEM  IS  SUBSTANTIALLY  FLAWED 

The  internal  mechanism  for  reviewing  complaints  logged  against  immigration  law 
enforcement  officials  is  seriously  flawed.  The  system,  which  involves  miiltiple  levels 
has  overlaps  and  gaps  which  permit  officers  to  avoid  discipline.  These  flaws  are  ex- 
plicitly detailed  in  "Frontier  Injustice",  i?  In  addition,  many  of  these  same  flaws  are 
identical  to  those  identified  by  the  U.S.  Commission  on  Civil  Rights  in  the  'Tar- 
nished Golden  Door".  These  shortcomings  which  existed  thirteen  years  ago  have  ob- 
viously not  be  remedied.  In  the  face  of  this  long  history  of  inaction,  there  is  no  rea- 
son to  believe  now  that  absent  a  systemic  change,  INS  will  voluntarily  remedy  the 
defects.  There  is  some  question  as  to  whether  tne  INS  is  capable  of  reforming  the 
system  given  its  serious  mismanagement  problems. 

The  flaws  in  the  current  internal  complaint  system  include,  but  are  not  limited 
to  the  following: 

1.  Most  complaints  are  investigated  by  either  INS  managers  or  those  formerly 
employed  by  the  agency.  Thus,  there  is  no  provision  for  independent  investiga- 
tion or  the  perception  of  an  independent  investigation.  Indeed,  this  situation 
was  cause  of  consternation  for  the  U.S.  Commission  in  Civil  Rights,  is 

2.  Many  individuals  are  unaware  of  the  procedure,  and  the  procedure  itself 
is  not  readily  accessible.  i9  Indeed  some  advocates  have  likened  the  process  to 
one  of  the  best  kept  national  secrets.  In  addition,  there  is  no  mechanism  in 
place  to  insure  that  language  interpretation  is  provided. 

3.  Failure  on  the  part  of  Civil  Rights  Division  to  investigate  whether  to  pros- 
ecute. It  is  not  altogether  clear  based  upon  our  experience  that  the  FBI  and 
DOJ  adequately  investigate.  Indeed,  it  appears  based  on  several  reports  that 
the  agency  does  not  routinely  interview  the  victim  or  witnesses.  20 

4.  Failure  on  the  part  of  OIG  to  conduct  investigation  once  Department  of 
Justice  decUnes  to  prosecute.  Despite  the  fact  that  the  standards  of  proof  for 
criminal  prosecution  and  employee  discipline  differ  dramatically,  OIG  will  de- 
cline to  take  any  further  action  or  defer  directly  to  INS.21  INS  record  on  this 
score  is  woeful. 

That  there  has  been  a  severe  underreporting  of  complaints  strongly  appears  to  be 
the  direct  result  of  the  inaccessible  complaint  process,  agents  actively  dissuading  in- 
dividuals from  filing  complaints,  the  "code  of  silence",  as  well  as  threats  on  the  part 
of  officers  to  file  criminal  charges  against  victims.22 

3.  THIS  BILL  WILL  REMEDY  SERIOUS  SHORTCOMINGS  IN  THE  CURRENT  PROCEDURE 

Most  commentators  and  experts  in  law  enforcement  concur  that  complaint  proce- 
dures must  be  open  and  accessible  in  order  for  law  enforcement  to  be  effective.  The 
openness  of  the  process  instills  both  public  confidence  and  trust,  and  promotes 
moral  among  officers.  It  is  also  key  to  effective  INS  law  enforcement,  given  the  pro- 
found lack  of  trust  and  confidence  which  characterizes  that  agency's  relationship 
with  the  Latino  community. 

H.R.  2119  provides  for  an  open  process.  Provisions  of  this  bill  ensure  the  appro- 
priate dissemination  of  information  regarding  the  complaint  procedure,  and  create 
accessibility  previously  lacking.  The  bill  further  promotes  accountabihty  by  ensuring 
that  discipline  will  no  longer  be  solely  a  function  of  the  subjective  relationship  be- 
tween a  supervisor  and  an  employee,  but  one  subject  to  public  scrutiny  (with  ade- 
quate protections  for  law  enforcement  personnel)  as  befits  any  governmental  agency. 


rewarded  with  stellar  performance  evaluations.  In  addition,  the  practice  of  transferring  problem 
officers  was  common  practice  in  the  Los  Angeles  Police  Department.  Christopher  Commission 
Report. 

^^  Frontier  Injustice,  supra  n.  2  at  40—41. 

18  Most  law  enforcement  is  moving  toward  models  of  effective  community  based  policing.  These 
models  are  based  upon  community  trust  and  respect.  Christopher  Commission.  See  ako  U.S. 
Commission  on  Civil  Rights,  INSERT  CITE. 

1' Note  XX. 

18  U.S.  Commission,  supra  note  XX  at  125. 

19  Frontier  Injustice,  supra  n.  XX  at  36-63. 

20  See  testimony  of  Lynn  Marcus  before  the  U.S.  Commission  on  Civil  Rights  presented  in  San 
Diego.  Cahfomia  on  April  17,  1993. 

21 /d. 

22  Frontier  Injustice,  supra  n.  2  at  30-33. 
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The  provision  for  public  hearii^  is  also  crucial  for  accountability.  Indeed  these  hear- 
ings are  important  for  those  victims  who  are  not  represented  by  attorneys  in  dam- 
age actions.  The  hearing  process  itself  would  remove  the  shroud  of  secrecy  that  oth- 
erwise characterizes  tJie  OGI  process.  The  early  warning  detection  system  is  also 
intended  to  alert  supervisors  to  problems  before  they  become  acute  so  that  rec- 
ommendations regarding  training  and  counselling  can  be  made.  Finally,  provisions 
of  the  bill  will  protect  those  who  come  forward  to  complain  from  retaliation.  This 
protection  is  critical  given  that  victims  are  more  often  than  not  members  of  the  most 
vulnerable  segment  of  our  community.23 

4.  CONCLUSION 

In  conclusion  MALDEF  support  wholeheartedly  supports  H.R.  2119  and  the  estab- 
lishment of  an  independent  immigration  review  commission.  Civilian  review  com- 
missions of  the  type  proposed  here  have  found  acceptance  in  over  60%  of  the  fifty 
largest  cities  in  the  United  States.  Their  creation  is  a  benefit  to  the  community,  and 
to  3ie  law  enforcement  agencies  alike. 

Its  important  to  remember  that  the  responsibilities  of  enforcing  the  immigration 
laws  of  this  country  must  never  justify  violations  of  the  civil  and  constitutional 
rights  of  U.S.  citizens  and  others  here  lawfully  and  in  an  undociunented  status. 

Thank  you  for  the  opportunity  to  present  this  testimony. 


23  An  individual  who  has  been  subjected  to  violence  by  INS  could  challenge  a  deportation  by 
way  of  a  motion  to  suppress.  As  such,  the  immunity  granted  by  the  statute  is  not  extreme,  but 
entirely  consistent  with  the  dictates  of  the  Constitution  and  due  process.  See  e.g.,  Choy  v.  Bar- 
ber, 279  F.2d  642  (9th  Cir.  1960);  Navia-Duran  v.  Ins.  568  F.2d  803  (1st  Cir.  1977). 
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FRONTIER  INJUSTICE: 

Human  Rights  Abuses  Along  the  U.S.  Border  with  Mexico 
Persist  Amid  Climate  of  Impunity 


I.  INTRODUCTION 

After  a  follow-up  investigation 
conducted  nearly  a  year  after  issuing 
its  first  report  condemning  human 
rights  violations  along  the  U.S. 
border  with  Mexico  {Bruiality 
Unchecked:  Human  Rights  Abuses 
Along  the  U.S.  Border  with  Mexico, 
May  1992),  Americas  Watch 
concludes  that  serious  abuses  by  U.S. 
immigration  law  enforcement  agents 
continue  and  that  current  mechanisms 
intended  to  curtail  abuses  and 
discipline  officers  are  woefully 
inadequate. 

During  the  past  year,  the 
Immigration  and  Naturalization 
Service  (INS),  its  enforcement  body, 
the  Border  Patrol,  and  the  Customs 
Service  have  been  subjected  to 
heightened  scrutiny  from  legislators, 
human  rights  groups,  community 
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n.  THE  SYSTEM'S  FAILURES  EXPOSED:  THE 
CASES  OF  MICHAEL  ELMER  AND  LUIS 
SANTIAGO  ESTEVES  .  . 

A.  Border  Patrol  Agent  Michael  Andrew  Elmer 

B.  Border  Patrol  Agent  Luis  Santiago  Esteves 

m.  ABUSES  CONITNUE 

A.  Physical  Abuses  During  Apprehension  and 
Detention  .......-......--.-•• 

B.  Other  Reported  Incidents  of  Abusive 
Treatment  by  Immigration  Enforcement 
Authorities 

C.  Customs  Services  Abuses 

at  Points  of  Entry 

D.  Overzealous  Ei^orcement  and  Abuse  of 
Authority:  Violations  on  High  School 
Campuses    

E.  Other  Abuses 

IV.  FAILURE  OF  THE  EXISTING  COMPLAINT 
AND  REVIEW  PROCEDURES 

A.  Ignorance  and  Fear  Lead  to  Underreporting 
of  Abuse 

B.  Problems  with  the  INS  Complaint 
Procedures 

C.  Failure  of  the  Existing  INS  System  to  Process 
Complaints  Adequately 

D.  Problems  with  the  Customs  Services' 
Complaint  Procedures    . 
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activists,  and  the  press  concerning  the  conduct  of  their  agents.*  Yet  the  agencies  have  failed  to 
introduce  measures  needed  to  curtail  agent  misconduct  or  to  hold  abusive  agents  accountable. 

While  the  U.S.  Congress  has  taken  steps  to  address  this  problem— by  holding  hearings  and  proposing 
independent  review  of  abuse  allegations— the  Clinton  administration  has  yet  to  appoint  an  INS 
Commissioner  and  has  failed  to  articulate  a  new  ^proach  to  this  ongoing  problem.  Americas  Watch 
calls  upon  the  Clinton  administration  to  apply  international  human  rights  standards— which  the 
administration  has  stated  are  a  key  component  in  its  foreign  policy  decisions— here  in  the  United  States 
by  appointing  an  ins  Commissioner  who  will  take  concrete  stq)s  to  end  the  brutality.* 

The  past  year  has  not  been  a  good  one  for  immigration  law  enforcement  agencies,'  particulariy  the 
Border  Patrol.  Two  highly  publicizal  trials— one  involving  an  agent  accused  of  murdering  an  unarmed 
Mexican  national,  the  other  involving  an  agent  accused  of  raping  two  women— revealed  some  of  the 
many  shortcomings  of  the  internal  review  procedures  used  by  the  ins.  {See,  Section  II)  When  those 
procedures— generally  hidden  from  public  scrutiny— were  exposed,  they  confirmed  what  immigrant  and 
human  rights  activists  having  been  saying  for  years:  there  is  no  accountability  for  INS  agents. 

This  report  is  based  on  a  March  1993  fact-finding  trip  along  the  2,000  mile  U.S.-Mexico  border, 
as  well  as  information  gatiiered  from  U.S.  government  officials,  U.S.  and  Mexican  human  rights 
organizations,  press  accounts,  lawyers  representing  victims  and  their  femilies,  and  wimesses  and  victims 
themselves.  Americas  Watch  also  spoke  with  relevant  Department  of  Justice  officials,  representatives 
of  the  INS,  and  U.S.  Customs,  and  Border  Patrol  agents  in  the  field. 

Americas  Watch  finds  that  beatings  and  other  forms  of  mistreatment  are  still  common  during  the 
arrest  and  detention  of  undocumented  immigrants,  U.S.  citizens  and  legal  residents.*  While  less 
frequent  than  beatings  and  mistreatment,  unjustified  shootings  and  sexual  assaults  also  occur.  This  report 
documents  physical  abuses  during  the  apprehension  and  detention  of  suspected  undocumented 
immigrants,  abuses  at  checkpoints  and  during  roadside  stops,  overzealous  enforcement  at  schools, 
immediate  deportations,  and  the  unauthorized  use  of  firearms. 

It  also  examines  the  inadequate  procedures  for  receipt  and  review  of  complaints  alleging  violations 
by  U.S.  immigration  law  enforcement  agents.  These  procedures,  as  well  as  obstructive  actions  by 
Service  agents,  guarantee  that  complaints  are  underreported.  In  the  case  of  the  INS,  even  if  a  complaint 
is  filed,  the  investigations  mechanisms  used  are  plagued  by  overlapping  jurisdiction  and  broad  gaps  that 


'  In  this  report,  for  the  first  tiine,  Americas  Watch  exanuDes  allegatioas  of  abuse  committed  by  Customs  agents 
along  the  border.  Although  the  abuses  committed  by  the  Customs  Service  do  not  appear  to  be  as  widespread  or  as 
serious  as  those  of  the  Border  Patrol,  Americas  Watch  has  documented  several  instances  of  abusive  conduct  by  Customs 
agents.  Further,  in  those  cases,  victims  who  sought  to  complain  found  that  the  agency  frequently  attempted  to  dissuade 
them  from  doing  so. 

'  Similarly,  President  Clinton  should  instruct  the  Customs  Commissioner  to  take  tangible  steps  to  curtail  human 
rights  abuses  by  agents  in  the  field  and  to  insist  on  accountability  for  abusive  agents. 

'  This  report  shall  refer  to  INS  agents.  Border  Patrol  agents,  and  Customs  agenu  collectively  as  immigration  law 
enforcement  agents.  We  are  aware  that  the  Customs  Service  is  primarily  tasked  with  inspectional  duties  rather  than 
immigration  law  enforcement,  but  its  agents  are  cross-designated  to  carry  out  limited  Auctions  usually  assigned  to  WS 
personnel. 

'  Verbal  abuse  of  suspected  undocumented  immigrants  by  INS  and  Customs  agents  is  so  common  that  we  have  not 
included  allegations  of  it  in  this  report. 
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result  in  inadequate  investigations  and,  ultimately,  impunity  for  abusive  agents.  Both  systems  are  further 
undermined  by  near  total  secrecy  and,  in  the  case  of  the  ins,  excessive  discretion  in  the  disciplinary 
process  that  fosters  cronyism  on  the  part  of  supervisors  in  the  application  of  appropriate  sanctions. 

More  than  a  decade  ago,  a  report  issued  by  the  U.S.  Commission  on  Civil  Rights  considered  civil 
rights  issues  in  the  immigration  process  and  the  mechanisms  in  use  by  the  iNS  to  address  these 
concerns.'  That  report  evaluated  the  iNS  investigation  procedures  for  complaints  alleging  violations- of 
the  rights  of  immigrants  by  INS  agents.  The  report  found  serious  problems  in  the  complaint  procedures 
and  recommended  numerous  reforms  to  the  iNS.  More  than  a  decade  later,  the  structural  changes 
recommended  by  the  Civil  Rights  Commission  have  not  been  implemented.  In  fact,  this  past  April, 
Regional  Border  Patrol  Chief  Gustavo  de  la  Vina  testified  before  the  Civil  Rights  Commission  that,  to 
the  best  of  his  knowledge,  there  has  been  no  change  in  the  complaint  procedures  since  1980.* 

In  recent  years,  changes  in  U.S.  law  and  policy  have  led  to  a  climate  along  the  border  that  is  even 
more  likely  to  contribute  to  serious  abuses  of  human  rights.  In  1986,  with  the  passage  of  the 
Immigration  Reform  and  Control  Act  and  the  Anti-Drug  Abuse  Act,  the  ins  was  given  enhanced  arrest 
authority  and  increased  resources  and  personnel.'  Four  years  later,  the  Immigration  Act  of  1990 
incorporated  a  provision  authorizing  broader  arrest  powers  for  the  INS  as  part  of  the  federal 
government's  efforts  to  interdict  narcotics  entering  the  United  States.'  Even  though  the  iNS  is  now 
responsible  for  interdicting  drugs.  Border  Patrol  agents  engaged  in  drug  interdiction  do  not  receive 
adequate  training  or  supervision.  As  a  Border  Patrol  agent  testified  last  December,  "they  don't  train  us 
at  all  in  drug  interdiction."' 

Frustrated  by  the  unwillingness  of  immigration  law  enforcement  authorities  to  rein  in  abusive  agents, 
communities  along  the  border  have  taken  matters  into  their  own  hands.  In.  July  1992,  the  El  Paso  City 
Council  created  a  Border  Patrol  Accountability  Commission.  The  creation  of  similar  civilian  review 
commissions  is  under  consideration  in  cities  throughout  the  Southwest. 

In  light  of  the  overwhelming  deficiencies  described  in  this  report  and  in  our  May  1992  report, 
Americas  Watch  supports  the  creation  of  an  independent  federal  commission  to  receive  complaints  of 
abuse,  review  those  complaints,  hold  public  hearings  when  warranted,  and  pass  its  findings  to  the  iNS 
or  Customs  Service  for  disciplinary  action.'" 


'  U.S.  Commission  on  Civil  Rights,  The  Tarnished  Golden  Door:  Civil  Righ:s  Issues  in  Immigration  (Washington. 
D.C.  1980). 

'  Testimony  of  Regional  Border  Patrol  Chief  Gus  de  la  Viiia  before  the  U.S.  Commission  on  Civil  Rights,  April 
16,  1993. 

'  Americas  Watch.  Brutality  Unchecked,  p.  8. 

•  Ibid. 

'  United  States  v.  Michael  Andrew  Elmer.  CR-92-456-TUC-JMR  (D.  Ariz.  1992)  (Transcripts  of  Proceedings, 
December  9,  1992),  (testimony  of  Thomas  Watson)  p.  86  [hereinafter  Elmer  transcripts]. 

"  On  May  13,  1993,  Representative  Xavier  Becerra  (D-CA)  introduced  the  'Immigration  Enforcement  Review 
Commission  Act,'  which  would  create  an  independent  review  commission  to  receive  complaints,  review  allegations,  and 
recommend  disciplinary  sanctions,  when  warranted.  Initial  co-sponsor3  of  the  bill  included  Representative  Don  Edwards 
(D-CA),  Representative  Jos^  Serrano  (D-NY),  Representative  John  Conyers  (D-MI),  Representative  Ed  Pastor  (D-AZ), 
Representative  Esteban  Torres  (D-CA),  and  Representative  Luis  Gutierrez  (D-IL). 
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n.  THE  SYSTEM'S  FAILURES  EXPOSED:  ^ 

THE  CASES  OF  MICHAEL  ELMER  AND  LUIS  SANTIAGO  ESTEVES 

Last  year's  trials  of  Border  Patrol  agents  Michael  Hmer  and  Luis  Santiago  Esteves  provided  an 
abundance  of  information  about  the  practices  of  Border  Patrol  agents  in  the  field— information  that  is 
usually  concealed  from  the  public.  Elmer  was  tried  for  murder  and  acquitted;  Esteves  was  tried  for  t^je 
and  convicted. 

Although  the  outcomes  of  the  trials  were  different,  both  exposed  serious  problems  with  the  Border 
Patrol's  internal  disciplinary  system.  In  both  cases,  agents  against  whom  there  were  serious  prior 
allegations  of  misconduct  remained  on  the  force  with  predictably  tragic  consequences.  As  we  detail 
below,  these  agents  continued  on  active  duty  because  the  Border  Patrol  failed  to  investigate  complaints 
adequately  and  sanction  culpable  agents. 

The  Elmer  trial  produced  an  additional  damning  revelation  about  the  Border  Patrol:  agents  routinely 
disregard  the  INS'  firearms  policy,  thereby  placing  the  lives  of  those  with  whom  they  come  into  contact, 
as  well  as  their  own  lives,  in  serious  danger.  {See,  Section  lU.E.l.) 

A.  Border  Patrol  Agent  Michael  Andrew  Elmer" 

On  the  evening  of  March  18,  1992,  a  motorist  alleges  that  Tucson  Border  Patrol  Agent  Michael 
Elmer  assaulted  him,  with  the  motorist  requiring  stitches  for  one  of  his  wounds.''  Later  that  nighty 
witnesses  allege  that  Elmer  shot  at  a  group  of  30  undocumented  immigrants,  wounding  one  of  them. 
In  violation  of  INS  policy,  neither  of  the  incidents  was  reported  by  Elmer  or  the  other  agents  who  were 
present.  Complaints  lodged  by  the  victims  were  ignored.  In  fact,  neither  of  these  incidents— nor 
allegations  that  Elmer  had  consumed  and  sold  drugs  seized  during  a  raid  along  the  border— would  have 
been  discovered  if  Elmer  had  not  shot  and  killed  an  unarmed  Mexican  national  in  June  1992. 

On  June  13,  1992,  Border  Patrol  Agent  Thomas  Watson  reported  the  fatal  shooting  of  Dan'o 
Miranda  Valenzuela  by  his  partner.  Agent  Elmer.  In  doing  so,  he  broke  the  Border  Patrol's  traditional 
code  of  silence  regarding  agent  abuse.  The  ensuing  investigation  and  trial  revealed  the  Nogales  border 
region  to  be  a  modem  day  Wild  West,  where  agents  with  little  training  and  no  supervision  shoot  with 
impunity  at  suspected  drug  smugglers,  in  violation  of  INS  policy.  {See,  section  ni.E.l.) 

According  to  the  facts  revealed  at  the  trial,  on  the  afternoon  of  June  12,  1992,  Agents  Elmer, 
Watson  and  three  other  Border  Patrol  agents  were  patrolling  a  remote  canyon  near  Nogales,  Arizona. 
Agents  Elmer  and  Watson  pursued  three  men  whom  they  believed  to  be  lookouts  for  drug  smugglers. 
Watson  fired  warning  shots  over  the  head  of  one  of  the  men  they  encountered,  in  violation  of  ins 


"  This  account  is  based  on  infonnation  provided  by  the  attorneys  representing  Darfo  Miranda  Valenzuela's 
family— JesUs  R.  Rome  V^jar.  Isabel  G.  Garcfa  de  Romo,  Michael  W.L.  McCroty,  and  Richard  J.  Gonzales,  transcripts 
from  the  case  of  United  States  v.  Elmer,  [CR-92-456-TUC-;MR1  (D.  Ariz.  December  1992)],  and  press  accounts. 

'*  Claim  for  Damage,  Injury,  or  Death,  filed  by  Rene  Romero  with  the  INS,  February  4.  1993. 

"  Elmer  transcripts,  December  4,  1992.  (testimony  of  Francisco  Salgado-Munoz),  p.  25. 
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firearms  policy.'*  The  three  men  then  fled  toward  Mexico.  Elmer  shot  at  one  of  the  men,  Dan'o 
Miranda  Valenzuela,  a  dozen  times.  Two  bullets  struck  Miranda,  who  was  unarmed,  in  the  back. 

According  to  Watson's  trial  testimony,  the  two  agents  did  not  call  for  medical  assistance,  but  instead 
considered  planting  a  weapon  on  Miranda  so  it  would  appear  to  be  a  legitimate  shooting.  They  also 
discussed  how  to  dispose  of  the  victim's  body.  Watson  also  testified  that,  when  Elmer  told  him  he  had 
shot  Miranda,  "he  was  happy,  the  best  way  I  could  describe  it,  like  somebody  that  had  shot  their  first 
deer.  He  was  elated,  pumped  up,  kind  of  brag  [sic],  I  got  one."'^  After  shooting  Miranda,  Elmer  shot 
at  one  of  the  other  fleeing  men.  Elmer  then  dragged  Miranda— who  doctors  estimate  may  have  lived 
for  30  minutes  after  he  was  shot— into  a  gully  and  hid  him  behind  a  tree  trunk. 

Agents  Watson  and  Elmer  then  joined  the  three  other  agents  in  the  area  and  returned  to  the  Border 
Patrol  station  without  reporting  the  shooting.  Instead,  after  their  shift  ended,  the  agents  drank  beer  and 
talked  in  a  parking  lot  across  the  street  from  the  station. 

Watson  reported  the  shooting  the  next  day,  June  13,  approximately  15  hours  after  it  occurred.  In 
his  statement,  Watson  explained  that  he  waited  because  he  was  afraid  that  Elmer  would  harm  him  if  he 
reported  the  shooting  the  day  it  happened. 

Elmer  was  arrested  and  became  the  first  Border  Patrol  agent  to  be  charged  and  tried  for  murder. 
Elmer's  lawyer  successfully  portrayed  Elmer's  shooting  of  the  unarmed  man  as  an  act  of  self-defense 
in  a  dangerous  area  of  the  border.'*  Although  acquitted  on  murder  and  other  charges  on  December  16, 
1992,  Elmer  is  now  facing  charges  stemming  from  a  shooting  incident  in  March  1992."  (See  below). 
On  March  25,  1993,  Miranda's  family  brought  a  wrongful  death  action  against  the  U.S.  government. 
They  also  filed  a  civil  rights  suit  against  the  five  agents  involved  in  the  June  12  shooting. 

In  April  1993,  Watson  was  fired  by  the  Border  Patrol  for  waiting  15  hours  before  reporting  the 
killing  and  other  violations.  He  told  the  Los  Angeles  Times,  "It's  a  big  cover-up;  I  broke  the  code  of 
silence  and  now  they  want  to  get  back  at  me.... I  knew  I  was  doing  the  right  thing  by  turning  him  in  for 
murder,  even  though  I  embarrassed  them."'*  The  three  other  agents  in  the  vicinity  at  the  time  of  the 
Miranda  shooting  were  not  disciplined  for  failing  to  report  the  shooting  and  are  believed  to  remain  on 
duty." 


"  INS  Firearms  Policy  states,  in  part,  'Firing  a  firearm  should  be  done  only  with  the  intent  of  rendering  the  person 
at  whom  the  firearm  is  discharged  incapable  of  continuing  the  activity  that  caused  the  officer  to  shoot.  Therefore,  the 
firing  of  warning  shots  is  prohibited.'  ins  Administrative  Manual  Section  4210,  p.  S. 

"  Elmer  transcripts,  December  9,  1992,  (testimony  of  Thomas  Watson),  p.  43. 

"  One  of  the  ironies  of  the  trial  lies  in  the  allegatioos— uncovered  during  the  investigation  of  Elmer  after  the  Miranda 
lulling,  yet  excluded  from  evidence  during  the  murder  trial— that  Elmer  had  stolen,  sold,  and  used  drugs.  While  Elmer's 
successfiil  defense  was  based  largely  on  the  image  of  Miranda  as  a  drug  scout,  Elmer,  carefully  portrayed  as  an  anti-drug 
hero,  may  have  beeo  involved  with  drugs. 

"  Tessie  Borden,  'Jury  clears  border  agent  in  alien's  killing,'  Arizona  Daily  Star,  December  17,  1992. 

"  Sebastian  Rotella  and  Patrick  J.  McDonnell,  'A  Seemingly  Futile  Job  Can  Breed  Abuses  by  Agents, '  Los  Angeles 
Times,  April  23,  1993,  [hereinafter  Rotella  and  McDonnell,  'A  Seemingly  Futile  Job"]. 

"  Although  internal  disciplinary  sanctions  are  kept  secret,  the  attorneys  for  Miranda's  survivors  are  unaware  of  any 
punishment  or  dismissal  imposed  on  the  three  agents. 
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During  the  investigation  into  the  Miranda  shooting  other  abuses  involving  Agent  Elmer  came  to 
Ught: 

Rene  Romero:  Rene  Romero  was  stopped  by  Border  Patrol  agents  while  driving  in  southern  Arizona 
near  Tucson  at  approximately  8:00  p.m.  on  March  18,  1992.  As  he  later  learned  when  he  saw  Elmer's 
photograph  in  the  newspaper,  one  of  the  agents  who  stopped  him  was  Elmer.  According  to  Romero, 
Elmer  pulled  him  from  his  car,  threw  him  to  the  ground,  handcuffed  him,  kicked  him,  hit  him  on  the 
head  with  his  gun  and  threatened  to  kill  him.™  Romero  states  that  Elmer  then  pulled  Romero's  pants 
down  and  told  him  to  "bend  down  as  if  [you're]  going  to  get  fucked,"  and  then  told  Romero  to  "open 
up  his  ass."  After  he  was  searched,  Elmer  hit  him  in  the  stomach  and  ribs.  The  agents  then  took 
Romero  to  the  Border  Patrol  station  in  Nogales. 

Romero  requested  medical  assistance,  but  the  agents  ignored  him.  More  than  five  hours  after  his 
arrest,  a  Drug  Enforcement  Administration  (dea)  agent  interviewed  him,  at  which  time  he  again 
requested  medical  attention.^'  Approximately  24  hours  later,  Romero  was  taken  to  Tucson  and  treated 
at  the  Federal  Correctional  Institution.  He  received  five  stitches  for  his  head  wound,  which  had  become 
infected. 

On  February  4,  1993,  Romero  filed  a  personal  injury  claim  against  the  Border  Patrol.  The  claim 
states  that  the  beating  resulted  in  injuries  to  his  upper  body,  neck  and  head.  The  claim  also  asserts  that 
Romero  suffered  mental  distress  and  humiliation. 

Hindz  Ridge  shooting:  At  approximately  10:00  p.m.  on  March  18,  1992,  roughly  two  hours  after 
the  Romero  incident,  Border  Patrol  agents  were  patrolling  the  Hindz  Ridge  area  east  of  Nogales  looking 
for  drug  smugglers.  They  were  directed  to  an  area  where  a  surveillance  team  had  spotted  a  group  of 
30  people.  Six  agents  pursued  the  group,  with  Agent  Elmer  encountering  them  first.  He  began  shooting 
between  the  legs  and  feet  of  the  individuals  he  encountered,  and  shouting  at  them.^  Eventually  Elmer 
realized  that  he  was  shooting  at  a  group  of  immigrants,  not  smugglers.  (Whether  or  not  the  group  w^ 
made  up  of  drug  smugglers  or  immigrants,  Elmer's  alleged  actions  were  a  violation  of  iNS  policy.) 
Francisco  Salgado-Muiioz,  one  of  the  undocumented  immigrants,  later  testified  during  the  Elmer  trial 
that  he  had  been  shot  in  the  stomach  and  leg  during  the  atuck.^* 


*  Claim  for  Damage.  Injury,  or  Death,  filed  by  Rene  Romero  with  INS,  February  4,  1993. 

^'  Romero  has  stated  that  he  reported  the  mistreatment  he  received  to  the  Border  Patrol  and  the  DEA  agent  who 
interviewed  him. 

=  Elmer  transcripts,  December  3,  1992.  (testimony  of  Andrew  Priesner)  and  December  4.  1992,  (Aurelia  Serrano- 
Barajas  and  Francisco  Salgado-Munoz). 

°  INS  policy  states,  in  part,  "A  firearm  may  be  discharged  only  as  a  last  resort  when  the  officer  reasonably  believes 
that  there  is  the  threat  of  imminent  danger  of  loss  of  life  or  grievous  bodily  harm  to  himself  or  to  another  person.  Any 
use  of  firearms  by  Service  personnel  must  be  within  the  guidelines  of  this  policy,  and  be  legally  justifiable  and 
reasonable  under  the  circumstances.'  ins  Administrative  Manual  Section  4210,  p.  4. 

"  Elmer  transcripts,  December  4,  1992,  p.  25  (testimony  of  Francisco  Salgado-Munoz). 
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None  of  the  agents  present  during  the  shooting  reported  it."  Two  of  the  immigrants  reported  the 
shooting  to  agents  at  the  Border  Patrol  station,"  but  either  those  agents  did  not  report  the  shooting  to 
the  Office  of  the  Inspector  General  (oic),  or  the  oio  decided  not  to  investigate.  Under  either  scenario, 
the  complaints  reporting  procedure  failed.  As  a  result  of  the  information  disclosed  during  the 
investigation  and  murder  trial  of  Elmer,  he  is  now  av/aiting  trial  on  aggravated  assault  charges  relating 
to  the  March  18,  1992  shooting." 

B.  Border  Patrol  Agent  Lub  Santiago  Esteves" 

Evidence  indicates  that  Luis  Santiago  Esteves*  problems  with  law  enforcement  began  years  before 
he  donned  a  Border  Patrol  uniform.  While  in  the  Army,  Esteves  was  arrested  for  allegedly  bating  his 
first  wife.  Charges  in  that  case  were  dropped."  When  Esteves  was  prosecuted  for  the  rape  of  two 
women  last  summer,  his  second  wife,  Lucille  Maldonado  testified  that  he  had  raped  hsr,  and  threatened 
to  rape  her  10-year-old  daughter."  Maldonado  told  the  Los  Angeles  Times,  "If  they  had  done  a  real 
background  [check],  I  don't  think  he  would  have  made  it,"  into  the  Border  Patrol." 

Once  on  the  force,  Esteves  was  reported  to  have  been  involved  in  three  incidents  of  sexual 
misconduct  committed  against  women  whom  he  first  encountered  while  on  duty.  The  first  incident 


^  INS  policy  states,  in  part,  'Any  employee  who  discharges  a  firearm,  or  is  involved  in  or  observes  a  reportable 
shooting  incident,  shall  verbally  notify  the  fiist-line  supervisor  as  soon  as  time  and  circumstances  pennic,  but  before  the 
officer  goes  off  duty. ...Employees  who  discbarge  a  firearm,  or  are  involved  in  a  shooting  incident,  shall  be  required 
to  provide  a  written  report  of  the  incident  within  sixteen  (16)  hours  of  the  incident.  Any  other  employee  who  observes 
a  shooting  incident,  but  does  not  discharge  a  firearm  or  is  not  directly  involved  in  a  shooting  incident,  shall  be  required 
to  provide  a  written  report  of  the  incident  before  the  termination  of  the  shift. '  INS  Administrative  Manual  Section  4210, 
pp.  9-10. 

"  Elmer  transcripts,  December  3,  1992,  (testimony  of  Andrew  Priesner),  p.  17;  December  4,  1992,  (testimony  of 
Aurelia  Serrano-Barajas);  p.  12;  and  (testimony  of  Francisco  Salgado-Munoz),  p.  30. 

"  Tessie  Borden,  'Jury  clears  border  agent  in  alien's  lulling,*  Arizona  Daily  Star,  December  17,  1992. 

'  This  summary  is  based  on:  review  of  the  court  records  in  People  v.  Luis  Santiago  Esievts.  Case  No.  14S66, 
Imperial  County,  California  (1992);  interview  of  Mary  Anne  Carter-Birkman,  Deputy  District  Attorney  of  Imperial 
County  and  prosecutor  in  the  case  on  March  22.  1993,  and  an  April  9,  1993  telephone  interview  of  Edilma  Cadilla. 

^  Patrick  J.  McDonnell  and  Sebastian  Rotella,  'When  Agents  Cross  Over  the  Borderline,'  Los  Angeles  Times,  April 
22,  1993,  [hereinafter  McDonnell  and  Rotella,  'When  Agents  Cross  Over*]. 

"  Americas  Watch  Interview  with  Mary-Anne  Carter-Birkman,  March  22,  1993;  McDonnell  and  Rotella,  *When 
Agents  Cross  Over.  * 

"  McDonnell  and  Rotella.  *Wben  Agentt  Cross  Over.  *  The  Los  Angeles  Times  study  of  the  Border  Patrol  concluded 
thai  in  its  efforts  to  expand  personnel  following  the  Inuoigratiott  Reform  and  Control  Act  of  1986  (IRCA),  the  Border 
Patrol  has  often  faxXei  to  perform  adequate  background  investigations.  The  Los  Angeles  Times  article  details  a  number 
of  cases  of  individuals  with  criminal  backgrounds  who  were  able  to  become  Border  Patrol  agents,  some  with  predictably 
disastrous  results,  tbid. 
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occurred  on  October  6,  1989.  On  that  date,  according  to  the  court  records,"  Edilma  (Ima)  Cadilla, 
a  teacher  and  U.S.  citizen,  was  travelling  north  along  Highway  86  in  Imperial  County,  California,  when 
she  was  stopped  at  an  immigration  checkpoint.  Agent  Esteves  inquired  about  her  citizenship,  determined 
that  she  was  a  U.S.  citizen,  and  let  her  vehicle  pass. 

About  five  miles  down  the  road,  Ms.  Cadilla  noticed  a  vehicle  approaching  with  flashing  lights.  She 
pulled  over  to  the  side  of  the  road.  The  vehicle  turned  off  all  lights,  except  the  parking  lights,  and 
Esteves  got  out  of  the  car  and  approached  her,  shining  a  bright  flashlight  in  her  face.  Esteves  asked 
Cadilla  several  questions  which  she  answered,  believing  them  to  be  official  in  nature.  Esteves  then  asked 
Cadilla  for  her  telephone  number  and  talked  to  her  about  himself  for  fifteen  minutes. 

According  to  CadUla,  her  boyfriend  called  Esteves'  supervisor  at  the  El  Centro  Border  Patrol  office 
the  following  morning  to  complain.  The  supervisor  told  him  that  if  Esteves  called,  he  should  report  it. 
At  about  10:30  p.m.  on  October  9,  1989,  Esteves  called  Ms.  Cadilla.  He  asked  her  if  she  would  be 
home  for  the  weekend,  and  she  said  no. 

Esteves  told  her  that  was  "too  bad"  because  he  wanted  to  take  her  out  dancing,  get  drunk  and 
have  her  "sexually  abuse  his  body."  She  told  him  she  had  a  boyfriend  and  he  then  asked  if  she 
could  fix  him  up  with  one  of  her  friends.  Esteves  continued  talking  to  Ima  for  approximately 
one-half  hour.  At  that  end  of  the  call,  Ima  asked  that  Esteves  not  call  her  again. 

After  this  call,  Cadilla  told  Americas  Watch,  she  called  the  supervisor  with  whom  her  boyfriend  had 
spoken.  She  explained  to  him  what  had  happened  and  he  indicated  that  he  knew  Esteves.  He  reassured 
her  that,  as  punishment,  the  Border  Patrol  would  move  Esteves  from  the  checkpomt  where  Cadilla  had 
been  stopped  to  the  Calexico,  California  border  crossing.  According  to  the  Los  Angeles  Times,  the 
Border  Patrol  took  no  disciplinary  action  against  him.'* 

Two  months  later,  on  December  16,  1989,  twenty-year-old  Maria  was  stopped  by  Esteves  in 
Calexico,"  who  checked  her  immigration  papers.  Esteves,  in  uniform  and  driving  a  Border  Patrol 
vehicle,  asked  Maria  for  her  phone  number,  and  then  asked  her  out  for  a  date  that  evening.  Later  that 
day  she  called  him  and  left  a  message  on  his  answering  machine  that  she  could  not  go  out  with  him. 
After  work,  Maria  went  shopping.  Esteves,  still  in  uniform,  went  to  her  workplace  and  found  out  where 
she  was  shopping.  He  found  her  there.  Maria  agreed  to  go  out  with  him,  but  said  that  he  first  would 
have  to  take  her  to  her  mother's  house  for  permission.  Esteves  said  that  he  would  have  to  go  to  his 
house  first  so  that  he  could  change  clothes.  Once  at  Esteves"  house  they  exchanged  small  talk. 

Then  Esteves  told  her  he  wanted  her  to  "be  with  him."  At  this  point  Maria  describes  him  "changing" 
in  his  attitude  and  he  became  angry.  He  told  her  she  had  to  have  sex  with  him.  He  told  her  to  take 
a  shower.  Esteves  positioned  a  gun  on  each  side  of  the  bed  on  two  nightstands. . .  .'* 


"  The  court  records  referred  to  Ihroughout  the  discussion  of  Agent  Esteves  are  from  People  v.  Esteves,  (Case  No. 
14866,  Impenal  County,  California,  1992).  p.  40  [hereinafter.  Esteves].  The  account  of  the  harassment  of  Ms.  Cadilla 
IS  based  on  sections  of  the  Plaintiffs  (State  of  California's)  Opposition  to  Defendant's  Motion  to  Sever  in  Esteves. 

''Ibid. 

"  McDonnell  and  Rotella,  "When  Agents  Cross  Over. " 

"  To  protect  the  privacy  of  the  victims,  their  names  have  been  changed  in  the  following  accounts. 

"  People's  Statement  in  Aggravation  Pursuant  to  Penal  Code  §  1170(b),  People  v.  Esteves,  pp.  2-3. 
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Esteves  then  told  Maria  to  take  her  clothes  off.  Fearful  because  of  the  tone  of  his  voice  and  the  location 
of  the  two  guns,  she  complied."  Esteves  then  proceeded  to  force  an  object  into  her  vagina,  placed  his 
hands  into  various  parts  of  her  body,  orally  copulated  her  and  forced  her  to  have  intercourse  with  him. 
Maria  testified  that  she  was  afraid  and  never  consented  to  any  of  the  sexual  acts.  When  Esteves  left  the 
room,  Maria  fled  from  the  house,  climbing  a  six  foot  fence  and  breaking  her  ankle  in  her  haste  to  get 
away.  Dressed  only  in  Esteves'  robe  which  she  grabbed  while  heading  out  the  door,  she  stopped  a 
passing  car  and  cried  for  help  " 

Once  in  the  street,  Maria  was  assisted  and  taken  in  by  wimesses  who  notified  the  police.  Shortly 
thereafter,  Esteves  was  arrested  and  the  local  District  Attorney's  Office  filed  rape  charges  against  him. 
While  the  case  was  pending,  Esteves  was  suspended  from  the  force.  However,  Maria  failed  to  appear 
in  court  for  Esteves'  preliminary  hearing.  The  District  Attorney's  Office  was  forced  to  drop  the  charges 
against  Esteves  for  lack  of  a  prosecution  wimess.  Despite  the  evidence  against  Esteves,  the  Border 
Patrol  reinstated  him.  Esteves  returned  to  active  duty  nearly  six  months  before  the  FBI  completed  its 
investigation  into  the  incident." 

In  July  199 1 ,  Esteves  was  arrested  again.  This  time  he  was  charged  with  the  rape  of  another  woman, 
seventeen-year-old  Rosa,  whom  he  had  stopped  while  on  duty.  According  to  Rosa's  testimony,*"  on 
June  23,  1991  she  and  her  mother  were  standing  on  the  U.S.  side  of  the  border  fence  in  Calexico 
talking  to  her  grandmother  and  her  sister  who  were  on  the  Mexican  side  of  the  fence.  Esteves,  in 
uniform,  approached  the  women  and  asked  for  their  immigration  papers.  Esteves  spoke  with  Rosa's 
mother  for  some  time,  and  found  out  that  Rosa  had  an  upcoming  deportation  hearing.  He  offered  to 
assist  her  in  that  hearing.  The  following  day,  he  called  her  and  told  her  not  to  worry  about  the 
deportation  hearing.  The  next  day,  Rosa  reports  that  he  took  her  out  for  a  ride.  On  June  28,  Esteves 
took  Rosa  out  again.  He  picked  her  up  at  10:45  p.m.,  and  bought  her  three  mixed  drinks.  He  then  took 
her  to  the  vacant  apartment  of  a  Border  Patrol  agent  friend. 

Rosa  testified  that  shortly  after  they  arrived,  Esteves  told  her  to  take  off  her  clothes.  At  that  point, 
she  indicated,  Esteves  became  a  different  person.  According  to  her  testimony,  he  ordered  her  to 
masturbate.  When  she  refused,  he  placed  his  hand  on  his  gun.  She  then  complied.  Rosa  testified  that 
throughout  the  encounter,  Esteves  repeatedly  slapped  her  and  at  one  point  he  punched  her.  Rosa 
contends  that  Esteves  then  sodomized  her.  At  one  point  he  told  her,  "I  know  what  I'm  doing.  And  I  am 
capable  of  everything  and  if  I  want  I  can  rape  your  mother."*'  According  to  Rosa's  testimony,  Esteves 
then  told  her  that  he  wanted  to  sell  Rosa  to  his  friends.  Finally,  he  told  her  that  he  wanted  to  have  sex 
with  her  and  another  woman. 

Rosa  reported  this  assault  to  the  police,  who  asked  her  to  arrange  a  meeting  with  Esteves,  herself 
and  an  undercover  California  Highway  Patrol  officer  (who  posed  as  her  friend)  at  a  local  hotel. 


"  People's  Oppositioa  to  Defeadanc't  Motion  (o  Sever,  People  v.  Esteves,  pp.  38-39. 

"  This  account  is  taken  from  Marfa's  testimony,  as  it  is  summarized  in  People's  Statement  in  Aggravation  Pursuant 
to  Penal  Code  §  U70(b),  People  v.  Esteves.  pp.  2-3. 

"  McDonnell  and  Rotella,  'When  Agents  Cross  Over.* 

*>  The  account  that  foUows  is  based  on  Rosa's  testimony  at  Esteves'  rape  trial.  At  that  trial.  Esteves  was  acquitted 
of  the  charges  involving  Rosa,  and  convicted  of  those  involving  Maria. 

"  People's  Oppositioa  to  Defendant's  Motion  to  Sever,  People  v.  Esteves.  p.  37. 
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Although  this  sting  operation  failed,  the  police  arrested  Esteves.  The  District  Attorney's  Office 
prosecuted  Esteves  for  the  alleged  rape  of  Marfa  and  Rosa.  Esteves  was  acquitted  of  the  rape  of  Rosa, 
but  the  information  she  provided  to  authorities  led  to  Esteves'  arrest  and  conviction  on  three  counts  of 
felonious  sexual  misconduct  against  Man'a,  for  which  he  was  sentenced  in  July  1992  to  24  years  in 
prison.*^ 

Unfortunately  for  both  Maria  and  Rosa,  this  judicial  resolution  of  Esteves'  abusive  career  with  the 
Border  Patrol  came  too  late.  Had  the  Patrol  thoroughly  responded  to  Ima  Cadilla's  allegations  two  years 
earlier,  the  incidents  involving  both  women  might  have  been  prevented.  Unfortunately,  as  with  Agent 
Michael  Elmer,  it  was  not  until  serious  criminal  charges  were  brought  by  prosecutorial  authorities— with 
Esteves,  for  the  second  time-that  the  Border  Patrol  effectively  recognized  that  Esteves  was  a  problem 
agent. 

m.  ABUSES  CONTINUE 

The  cases  documented  in  this  section  represent  instances  of  abuse  which  have  occurred  during  the 
period  after  that  covered  by  our  last  report,  Brutalicy  Unchecked.  They  date  from  January  1992  to  the 
present.  Based  on  our  fact-fuiding  mission,  Americas  Watch  concludes  that  serious  abuses  continue  to 
be  committed  by  INS  agents,  and  that  abuses  have  also  been  committed  by  Customs  agents  in  the  course 
of  their  duties. 

The  cases  documented  in  this  report  are  not  an  exhaustive  compilation  of  abuses  since  1992.  Instead, 
they  represent  the  incidents  that  Americas  Watch  was  able  to  document  during  a  recent  fact-finding  trip 
and  follow-up  efforts.  As  we  explain  in  Section  IV,  there  are  several  important  reasons  why  cases  are 
systematically  underreported  to  both  governmental  and  non-governmental  sources.  For  those  reasons, 
Americas  Watch  suspects  that  the  cases  described  in  this  section  represent  only  a  portion  of  the  total 
number  of  abuses  committed  during  the  period  examined.  Nonetheless,  these  cases,  and  the  response 
of  immigration  authorities  to  complaints  lodged  by  victims,  stand  as  an  indictment  of  the  operations  of 
the  forces  investigated. 

A.  Physical  Abuses  During  Apprehension  and  Deteotion 

As  we  detail  below,  it  is  not  uncommon  for  Border  Patrol  agents  to  abuse  the  rights  of 
undocumented  immigrants  during  their  apprehension.  The  Border  Patrol's  assigned  duty  of  pursuing  and 
detaining  undocumented  immigrants  is  undoubtedly  a  difficult  task.  And,  because  many  of  those 
detained  and  returned  to  Mexico  often  re-enter  the  United  States,  the  work  of  the  Border  Patrol  can 
often  seem  futile.  Unfortunately,  the  frustration  which  this  apparent  futility  causes  is  often  taken  out  on 
the  undocumented,  in  many  ways  the  ideal  victims  for  the  Border  Patrol  agent  since  they  may  be 
perceived  by  the  agent  as  the  cause  of  his  frustrations.  Additionally,  the  undocumented  provide  an  easy 
target— they  are  close  and  defenseless.  Nonetheless,  no  matter  how  great  the  frustration  of  Border  Patrol 
agents  may  be,  the  abusive  treatment  that  its  officers  sometimes  afford  to  undocumented  immigrants  is 
inexcusable. 


*=  Esteves  was  convicted  of  Forcible  Rape  in  violation  of  California  Penal  Code  §  261(a).  Forcible  Oral  Copulation 
in  violation  of  California  Penal  Code  §  288a(c)  and  Penetration  by  Foreign  Object  in  violation  of  California  Penal  Code 
§  289(a).  People's  Statement  in  Aggravation  Pursuant  to  Penal  Code  §  1170(b),  Esteves.  pp.  1-2. 
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One  pardculariy  common  manifestation  of  the  discharge  of  frustrations  by  Border  Patrol  agents  is 
the  practice  of  assaulting  immigrants  who  attempt  to  flee  from  agents.  Sources  told  Americas  Watch 
that,  if  an  agent  is  forced  to  chase  a  suspected  undocumented  immigrant,  he  is  likely  to  beat  the  detainee 
once  he  or  she  is  caught.  At  a  minimum,  a  detainee  who  makes  an  agent  chase  him  or  her  will  likely 
be  detained  longer  as  a  punishment.  One  Border  Patrol  agent,  who  has  been  with  the  Border  Patrol  and 
INS  for  31  years,  told  Americas  Watch  that  agents  try  not  to  abuse  detainees,  but  hold  them  longer  for 
making  them  run.  A  San  Diego-based  Border  Patrol  agent  told  the  Los  Angeles  Times  that  sorhe 
supervisors  tolerate,  and  even  encourage,  the  punitive  beatings  of  suspects  who  run  away  from  agents. 
The  agent  termed  the  practice,  "Thump  'em  if  they  run."*'^  The  cases  of  Margarita  Rodriguez,  the 
Nogales  beating  incident,  Manolo  Castellanos,  Salvador  Castillo  and  Guadalupe  Ruiz  (see  below)  are 
illustrative  in  this  regard.  Although  possibly  inspired  by  the  high  level  of  job  frustration,  these  abuses 
are  perpetuated  by  the  official  tolerance  they  receive  by  immigration  law  enforcement  officials. 

Other  abuses,  though  perhaps  related  to  the  high  level  of  job  frustration  experienced  by  ins  agents, 
flow  more  directly  from  the  dehumanization  of  undocumented  immigrants  which  permeates  the  ins.  In 
this  regard,  the  remarks  of  one  Border  Patrol  supervisor  to  his  agents— remarks  made  in  front  of  a 
visiting  Los  Angeles  Times  reporter— are  illustrative:  "Catch  as  many  tonks  as  you  guys  can.... Safely. 
An  alien  is  not  worth  busting  a  leg."**  ("Tonk"  is  the  word  used  to  refer  to  an  undocumented 
immigrant  and  refers  to  the  sound  of  an  agent's  flashlight  striking  an  immigrant's  head.) 

The  attitude  embodied  by  the  supervisor's  advice  is  at  the  core  of  the  human  rights  violations 
documented  in  this  report  and  elsewhere.  While  many  immigration  law  enforcement  agents  treat  the 
people  with  whom  they  come  into  contact  humanely  and  respectfully,  far  too  many  believe  that  the  basic 
human  rights  of  "tonks"  and  "aliens"  are  unimportant.  This  attitude  is  reinforced  regularly  as  agents 
elude  accountability  for  abuses  they  commit  while  apprehending  and  detaining  suspected  undocumented 
immigrants. 

The  cases  of  Hermelindo  Sandoval,  Jesus  Morando,  Juan  Antonio  Vellsquez,  Antonio  Diaz  and  the 
unidentified  street  person  battered  in  detention  exemplify  the  kinds  of  abuses  that  occur  when  an  agency 
institutionally  dehumanizes  immigrants.  The  abusive  conduct  in  these  cases  is  characterized  by  the 
arrogance  and  insensitivity  of  the  offending  agents,  attitudes  which  should  be  expected  when  people  are 
reduced  to  quasi-human  "tonk"  status.  One  should  not  be  surprised  that  some  agents  become  abusive 
when  they  are  permitted  virtually  unlimited  authority  without  fear  of  reprisal. 

Hermelindo  Sandoval  Martfnez:  On  the  night  of  December  22,  1992,  Hermelindo  Sandoval 
Martinez  states  that  he  was  doing  a  favor  for  his  employer  by  helping  his  sister  cross  the  border.*' 
After  crossing  into  the  United  States  west  of  the  San  Ysidro  point  of  entry,  they  waited  for  several 
hours  to  leave  the  border  area.  At  about  3:30  a.m.  on  December  23,  two  Border  Patrol  agents 
approached  Sandoval  and  the  woman  he  had  helped  cross  the  border,  Ana  Maria  Becerra.  One  of  the 
agents  hit  Sandoval  in  the  chest  and  the  back  with  a  flashlight.  Sandoval  tried  to  step  away  from  the 
agent  and  was  then  handcuffed  and  pushed  to  his  knees.  The  agent  stood  in  front  of  Sandoval,  pushed 
him  backward  and  kneed  him  in  the  chest.  Sandoval  asked  the  agent,  "why  are  you  hitting  me?"  and 


"  McDonnell  and  Rotella.  'When  AgenU  Cross  Over.* 

'"  Rotella  and  McDonnell,  'A  Seemingly  Futile  Job.* 

"  The  following  account  is  based  on  a  Maicb  21.  1993  interview  with  Hermelindo  Sandoval,  an  affidavit  provided 
by  the  doctor  who  treated  Sandoval,  phone  interviews  with  Sandoval's  attorney  and  doctor,  and  press  reports. 
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the  agent  replied,  "I'm  in  charge  here."  He  then  picked  up  Sandoval  and  put  him  on  the  steep  edge  of 
the  levee  and  threatened  to  push  him  over. 

Sandoval  was  taken  to  the  rear  of  the  Border  Patrol  van.  Once  behind  the  van,  the  agent  pushed  him 
to  his  knees  and  kneed  him  in  the  chest  again.  The  agent  then  stood  Sandoval  up  and  hit  him  in  the 
chest  with  his  flashlight.  The  agent  warned  Sandoval  that  things  would  get  worse  for  him  if  he  told 
anyone  about  the  beating.  Sandoval,  who  was  unarmed,  was  then  frisked  and  put  in  the  van.  Becerra, 
who  was  detained  by  the  second  agent,  wimessed  the  beating  and  told  him  to  stop  hitting  Sandoval. 

Sandoval  and  Becerra  were  then  taken  to  the  San  Ysidro  detention  center  where  they  were  held  for 
several  hours.  While  he  was  detained,  Sandoval  requested  medical  attention,  but  his  request  was 
ignored.  He  reports  that  he  felt  as  though  something  in  his  stomach  might  bunt  and  that  he  cried  from 
the  pain. 

Sandoval  was  placed  on  a  bus  to  return  to  Tijuana,  when  the  bus  driver  noticed  that  he  was  crying 
and  asked  what  was  wrong.  Sandoval  told  the  driver  that  he  had  been  beaten  by  the  "migra."**  When 
they  reached  the  border,  the  driver  told  Sandoval  and  Becerra  to  stay  on  the  bus.  While  he  stayed  on 
the  bus,  a  succession  of  three  different  agents  questioned  Sandoval  about  what  had  happened.  When 
Sandoval  stated  he  had  been  beaten,  the  agents  asked  him  what  he  had  done  to  deserve  the  beating.  He 
told  each  agent  he  needed  medical  attention  and  each  agent  told  him  to  wait. 

Sandoval  was  then  returned  to  the  San  Ysidro  detention  center  and  locked  in  an  individual  cell. 
Sandoval  told  the  agents  at  the  detention  center  that  he  could  not  stand  the  pain  and  wanted  to  be 
returned  to  Mexico  to  get  help.  His  pleas  were  ignored  for  another  hour  until  he  was  taken  to  Chula 
Vista  Community  Hospital.  He  was  placed  under  observation  until,  on  the  10th  day  of  his 
hospitalization,  tests  showed  his  condition  was  worsening.  He  then  underwent  an  operation  to  repair 
damage  that  was  done  to  his  pancreas. 

The  Border  Patrol  did  not  respond  to  Sandoval's  allegations  until  January  5,  1993,  when  it  released 
a  statement  disputing  Sandoval's  account  of  the  incident  and  claiming  that  Sandoval  had  injured  himself 
by  falling  into  a  drainage  ditch.  Sandoval's  physician  told  Americas  Watch  that  his  injuries  were 
consistent  with  his  account  of  the  beating.  He  further  stated  that  while  it  was  conceivable  the  injuries 
were  caused  by  a  fall,  he  would  have  had  to  have  fallen  on  an  object  of  a  particular  size  to  damige  his 
pancreas  as  it  was  injured. 

The  FBI  initiated  an  investigation  after  reading  about  the  incident  in  the  newspaper.*''  An  FBI 
spokesman  told  a  reporter  that  the  FBI  had  not  received  the  information  that  the  Border  Patrol  claimed 
it  had  passed  to  the  Bureau.**  The  Office  of  the  Inspector  General  of  the  Justice  Department  also  began 
an  investigation.  Although  the  identify  of  the  agent  responsible  for  the  assault  is  known  by  the  OIG  and 
FBI,  the  agent  reportedly  is  still  on  active  duty.  To  date,  the  agent's  name  has  not  been  disclosed  to 
either  Sandoval  or  his  attorney.  Sandoval's  attorney  filed  a  civil  suit  against  the  iNS  on  March  30,  1993. 

Jesus  Morando:  On  February  20,  1993,  Jesiis  Morando,  a  resident  alien  in  the  United  States  since 
1961,  and  his  wife,  Rita  Cuen  Morando,  both  approximately  50  years  old,  were  travelling  with  16 


"  'Migra'  is  a  slaag  term  used  in  the  border  region  to  refer  to  agents  of  the  ins. 

"  Leonel  Sincbez,  "FBI  probes  Border  Patrol  over  claims  agents  beat  immigration,  violated  rights,'  The  San  Diego 
Union-Tribune,  January  6,  1993. 

•ibUL 
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others  in  a  caravan  of  three  vehicles  on  their  way  from  Nogales,  Sonora,  (Mexico)  to  Laughlin, 
Nevada/'  At  6: 10  a.m. ,  one  of  the  cars  in  the  caravan  was  pulled  over  by  the  Border  Patrol.  The  two 
other  vehicles  in  the  caravan  pulled  over  as  well. 

Two  Border  Patrol  agents  emerged  from  their  vehicle  with  their  guns  drawn.  The  agents  were 
yelling  at  Morando  to  do  something,  and  he  thought  they  wanted  him  to  leave,  so  he  began  to  pull 
away.  Morando  then  realized  that  this  was  not  what  the  agents  wanted  and  pulled  the  car  back  and 
parked  it  again.  The  Border  Patrol  agent  who  had  been  driving  approached  Morando' s  car  with  his  gun 
drawn,  yelling  obscenities.  He  struck  the  hood  of  Morando's  car  repeatedly  with  his  gun,  making  four 
or  five  dents.  He  then  hit  his  gun  against  the  car's  fender,  and  threw  it  at  the  headlight,  breaking  the 
left  signal  light. 

At  this  point,  Morando's  wife  began  yelling  in  Spanish  for  the  agent  to  calm  down  and  told  him  that 
they  had  papers.'*'  The  agent  replied,  "You  shut  up.  This  isn't  your  business."  Others  in  the  caravan 
later  told  the  Morandos  that  they  remained  silent  because  they  were  frightened. 

The  agent  picked  up  his  gun  from  the  ground,  and  Morando  started  to  get  out  of  his  car.  The  agent 
then  grabbed  Morando  by  his  collar,  pointad  his  gun  into  Morando's  upper  chest,  and  dragged  Morando 
by  his  collar  around  to  the  front  of  the  car.  When  Morando  saw  the  damage  that  the  agent  had  done  to 
his  car,  he  told  the  agent  he  would  have  to  pay  for  it.  The  agent,  who  still  had  his  gun  to  Morando's 
chest,  asked  Morando  if  he  wanted  to  die  in  jail.  Morando  asked,  "why  would  I  go  to  jail?"  The  agent 
told  Morando  that  he  did  not  break  the  car's  signal  light  and  that  Morando's  car  was  fine.  He  then 
released  Morando. 

A  passenger  in  another  car  in  the  caravan  approached  Morando's  car  to  see  what  was  happening. 
The  agent  ba;ame  angry  with  the  passenger's  intervention  and  put  Morando  into  the  Border  Patrol 
vehicle  and  called  for  assistance.  After  the  second  Border  Patrol  vehicle  arrived,  Morando  and  the  rest 
of  the  caravan  were  allowed  to  leave. 

On  May  4,  1993,  the  Morandos  filed  a  claim  against  the  iNS,  stating  that  they  had  suffered  several 
stress-related  physical  ailments  as  a  result  of  the  encounter  and  that  their  civil  rights  had  been  violated. 

Margarita  Rodriguez,  Socorro  Rodriguez  de  Vdsquez  and  Evangelina  Alcocen  On  June  30, 
1992,  Rodrfguez  and  her  two-year-old  son,  Abrahim,  were  walking  along  the  sidewalk  adjacent  to  the 
Paisano  apartment  complex  in  El  Paso."  Rodriguez's  20-year-old  step-daughter,  Socorro  Visquez,  sat 
on  a  nearby  bench  with  her  seven-month-old  (kughter  in  her  arms.  Visquez  had  just  called  her  sister 
Evangelina  Alcocer  from  a  nearby  phone  to  tell  her  to  meet  them  at  the  Paisano  apartments. 


"  This  accounc  is  based  on  a  March  24,  1993,  interview  with  JesUs  Morando  and  his  wife,  Rita  Cuen  Morando  and 
a  Claim  for  Damage,  Injury,  or  Death  filed  by  the  Morandos  with  the  INS,  May  4,  1993. 

"  All  of  the  individuals  in  the  caravan  were  lawfully  within  the  United  States. 

"  This  summary  is  based  on  Americas  Watch's  interview  of  Ms.  Margarita  Rodrfguez  and  Socorro  Rodrfguez  de 
Visquez  on  March  26,  1993.  Additioiul  sources  include  statements  given  by  the  two  women  to  the  Mexican  Consulate, 
ntimerous  newspaper  clippings,  and  a  summary  of  witness  statements  gathered  by  the  EI  Paso  Border  Rights  Coalition. 
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At  about  3:00  p.m.,  Agent  Mario  Bellamy  of  the  Border  Patrol  arrived  at  the  Paisano  apartment 
complex."  Bellamy  was  not  dressed  in  uniform  (although  witnesses  recounted  that  he  was  wearing  a 
badge).  Bellamy  asked  Vdsquez  if  she  had  papers.  Vlsquez,  frightened,  responded  "no."  In  fact, 
Vasquez  told  Americas  Watch  she  had  documents  authorizing  her  to  cross  into  the  United  States. 
Bellamy  handcuffed  Visquez  by  one  hand.  A  woman  bystander  suggested  that  Visquez  give  her  the 
baby  she  was  carrying,  which  she  did. 

Meanwhile,  two-year-old  Abrahim  ran  away  when  Agent  Bellamy  approached  the  two  women. 
Rodriguez  chased  after  her  small  son.  Upon  seeing  Rodriguez  run,  Bellamy  left  V^uez,  with  one  arm 
in  handcuffs,  standing  in  the  middle  of  the  street.  He  caught  Rodriguez  after  she  caught  up  to  her  son, 
and  struck  her  with  a  karate-style  chop  on  the  back  of  her  neck.  He  continued  to  hit  her. 

At  this  point,  Evangelina  Alcocer  arrived  in  her  car.  Upon  seeing  her  mother  being  beaten,  Alcocer 
stopped  her  car  and  got  out.  She  ran  over  to  where  Bellamy  was  hitting  her  mother  and  wrapped  her 
arms  around  him  in  a  bear  hug,  imploring  him  to  let  her  mother  go.  "She  understands  words,"  Alcocer 
told  him.  Bellamy  let  Rodriguez  go  and  she  immediately  fled,  this  time  with  Abrahim  on  her  shoulder. 
Bellamy  then  dragged  Visquez,  to  his  vehicle  and  brusquely  pushed  her  inside,  bruising  her  foot  in  the 
process.  Bellamy  then  got  in  the  car,  backed  up,  and  began  to  chase  Rodriguez  as  she  headed  towards 
the  interior  of  the  apartment  complex.  Bellamy  drove  after  her  for  a  while,  then  got  out  of  the  car  and 
chased  her  on  foot. 

When  Bellamy  caught  up  to  Rodriguez  he  began  to  beat  her,  knocking  her  to  her  knees.  By  this 
time,  a  group  of  people  (mostly  women)  had  assembled,  and  were  watching  the  beating.  Several  of  them 
yelled  for  him  to  stop,  but  apparently  none  intervened.  Some  of  the  women  who  were  present  went  into 
the  complex  to  get  their  husbands.  When  the  -len  arrived  on  the  scene,  Bellamy  stopped  hitting 
Rodriguez.  Nearly  nine  months  after  the  incident,  she  told  Americas  Watch  that  she  still  suffers  from 
pain  in  her  upper  back  that  makes  it  impossible  to  carry  heavy  bags. 

Bellamy  then  went  to  the  woman  who  had  been  holding  Vlsquez's  baby,  asked  her  what  she  was 
doing  with  the  child,  and  took  her  from  the  woman.  Bellamy  brought  the  child  to  Vasquez,  then 
proceeded  to  Alcocer' s  car  and  took  the  keys  out  of  the  ignition.  Alcocer  approached  Bellamy  and  asked 
for  her  car  keys.  Bellamy  threw  the  keys  to  the  ground  and  told  Alcocer  to  pick  them  up.  When  Alcocer 
bent  over  to  do  so,  Bellamy  drew  his  gun  and  placed  it  in  the  back  of  her  neck.  When  Alcocer  stood 
up,  she  sprayed  Agent  Bellamy  in  the  face  with  mace  that  was  attached  to  her  key  chain. 


"  Before  the  events  of  June  30,  Bellamy  was  alleged  to  have  been  involved  in  several  incidents  of  abusive  behavior. 
According  to  the  El  Paso  Herald  Post,  on  March  4.  1992,  Bellamy  and  other  Border  Patrcl  agents  confronted  a  group 
of  Mexican  citizens  outside  a  bar  in  Chula  VisU,  brandishing  firearms.  See,  Julian  Resendiz.  'Border  Patrol  agent  has 
record  of  abuse,  Mexico  says.'  El  Paso  Herald  Post.  February  4,  1993.  On  July  27,  1991,  according  to  a  statement 
given  to  the  Mexican  Consulate  in  El  Paso  by  Maria  de  Lourdes  Carranza  de  Monloya.  Agent  Bellamy  caused  injury 
to  Ms.  Carranza's  back  by  forcing  her  :o  sit  on  the  floor  of  a  van  while  he  drove  at  high  speeds  in  pursuit  of  suspected 
undocumented  immigrants.  Despite  her  repeated  complaints,  Bellamy  allegedly  continued  his  reckless  driving,  telling 
her  afterward  she  had  no  nght  to  complam  since  she  was  a  "wetback. "  According  to  another  complaint  filed  with  the 
Mexican  Consulate,  on  July  16.  1990,  Agent  Bellamy  pummelled  a  Mexican  fruit  vendor,  breaking  the  man's^nose 
against  the  side  of  a  vehicle  and  threatening  him  at  gunpouit.  McDonnell  and  Rotella,  "When  Agents  Cross  Over."  The 
U.S  Department  of  Justice  investigated  this  last  complaml.  but  never  disclosed  the  results  of  its  investigation.  (Paul 
Salopek.  "Punishment  in  Border  Patrol:  a  spotty  record,"  El  Paso  Times,  December  6,  1992).  "Well-placed  sources' 
told  the  El  Paso  Times  that  Agent  Bellamy  "made  headlines"  in  1988  when  he  drew  a  pistol  in  a  bloody  fistfight  with 
another  agent.  These  sources  indicated  that  Bellamy  was  discharged  and  then  reinstated  after  that  incident.  (Ibid.) 
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Shortly  thereafter,  a  number  of  Border  Patrol  agents  arrived  in  approximately  seven  vehicles.  The 
three  women  were  detained  by  the  arriving  agents.  After  being  detained  and  questioned  for  several 
hours,  Rodriguez  and  Visquez  were  taken  to  Mexico.  Evangelina  Alcocer  spent  the  weekend  in 
detention.  The  following  morning,  apparently  due  to  the  outrage  of  witnesses  at  the  Paisano  complex, 
authorities  of  the  Mexican  Consulate  in  El  Paso  retrieved  Rodriguez  and  Visquez  from  Ciudad  Juirez 
and  took  them  to  render  statements  about  what  had  occurred. 

Subsequently,  the  FBI  investigated  the  incident  and  forwarded  its  report  to  the  Civil  Rights  Division 
of  the  Justice  Department,  which  reviewed  the  record  to  determine  whether  Bellamy  had  violated 
Rodriguez's  civil  rights.  In  a  letter  dated  December  7,  1992,  the  Civil  Rights  Division  concluded  that 
it  could  not  take  further  action  because  the  "matter  does  not  constitute  a  prosecutable  violation  of  the 
federal  criminal  civil  rights  statutes.""  The  letter,  which  followed  a  "careftil  review"  of  the  FBI  report, 
was  addressed  to  Mr.  Vasquez  De  Rodriguez  (instead  q(  Ms.  Rodriguez  de  Vlsquez).  In  the  meantime, 
Alcocer  was  prosecuted  for  assaulting  a  federal  officer.  In  October,  Alcocer  pleaded  guilty  and  was 
fined  $100  and  ordered  to  perform  community  service.  Several  sources  told  Americas  Watch  that 
Bellamy  continues  to  serve  on  active  duty  with  the  Border  Patrol. 

Juan  Antonio  Velasquez:  According  to  Velisquez,  he  was  walking  towards  the  Bridge  of  the 
Americas  in  El  Paso  at  about  10:30  p.m.  on  February  21,  1992,  when  two  Border  Patrol  agents  stopped 
him  for  questioning.**  Velisquez  did  not  have  his  "green  card"  with  him,  but  did  have  the  card  number 
written  on  a  piece  of  paper.  When  he  gave  the  piece  of  paper  to  one  of  the  agents,  they  said  the  number 
meant  nothing  and  threw  it  on  the  ground. 

The  agents  accused  Velisquez  of  being  a  smuggler  and  told  him  to  put  his  hands  on  the  Border 
Patrol's  vehicle,  a  Suburban  van.  One  of  the  agents,  who  later  identified  himself  to  Velisquez,  kicked 
Velisquez's  legs  apart  as  he  leaned  against  the  vehicle  and  handcuffed  him.  When  the  agent  instructed 
him  to  get  into  the  van,  Velasquez  reftised,  stating  he  was  a  resident  alien.  The  agent  then  hit  him  once 
on  his  right  side,  below  the  ribs.  Velasquez  was  then  taken  to  the  detention  center  at  the  bridge. 

Although  his  handcuffs  were  removed  for  the  drive  to  the  detention  center,  they  were  replaced  when 
he  arrived.  After  he  had  handcuffed  Velisquez,  the  agent  punched  him  again,  knocking  him  backwards 
to  the  ground,  hurting  his  arms  and  causing  his  wrists  to  bleed.  When  Velisquez  and  the  agent  entered 
the  detention  center,  the  latter  pulled  Vel^uez's  arms  high  behind  him,  and  pushed  his  head  down, 
which  further  exacerbated  the  injury  to  his  left  hand  and  arm. 

Velisquez  told  Americas  Watch  that  he  was  questioned  at  the  station  by  other  Border  Patrol  agents 
until  the  arresting  agent  returned  and  reported  that  Velisquez  had  a  "green  card"  and  could  be  released. 
Velisquez  told  one  of  the  agents  that  he  had  been  mistreated  by  the  arresting  agent.  He  also  complained 
directly  to  the  agent,  who  replied  that  he  could  not  do  anything  about  his  mistreatment  and  showed  him 
his  name  plate  and  badge. 


"  Letter  from  John  R.  Dimae,  Assistant  Attorney  General,  Civil  Rights  Division  and  Lin<U  K.  Davis.  Chief, 
Criminal  Section,  Civil  Rights  Division,  U.S.  Department  of  Justice  to  Ms.  Margarita  Rodriguez  and  Mr.  Socorro 
Vasquez  de  Rodriguez.  December  7,  1992. 

**  The  following  account  is  based  on  a  March  26,  1993  interview  with  Juan  Antonio  Velisquez,  an  interview  with 
Velisquez's  attotney,  and  press  reports. 
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After  he  was  dropped  at  his  house  by  the  arresting  agent's  partner,  Velisquez  returned  with  his  wife 
to  the  Border  Patrol  office  to  complain  about  his  treatment."  At  the  Border  Patrol  office  the  couple 
asked  to  talk  to  a  sergeant  and  were  forced  to  wait  for  an  hour  and  a  half,  during  which  time  the  agents 
at  the  station  were  sarcastic  and  made  fun  of  them.  Velisquez  gave  the  sergeant  the  arresting  agent's 
name,  and  the  sergeant  told  him  to  go  to  Vista  Hills  Medical  Center.  The  sergeant  said  that  an 
investigator  would  contact  Vellsquez  within  three  days. 

Velisquez  went  to  the  medical  center  the  next  day  and  had  x-rays  taken  of  his  arms  and  ribs.  The 
examination  showed  damage  to  the  tendons  in  his  left  arm,  which  required  physical  therapy  for  two 
months. 

Mr.  and  Mrs.  Vellsquez  waited  for  a  month  without  receiving  a  call  from  an  investigator  before 
they  decided  to  see  a  lawyer.  In  June,  the  lawyer  advised  Veldsquez  to  return  to  the  same  Border  Patrol 
office  at  the  bridge  with  a  newspaper  reporter  who  was  investigating  Border  Patrol  abuses.  The  reporter 
waited  outside  the  office  and  put  a  wiretap  on  Vellsquez."  Velasquez  spoke  to  two  supervisors  and 
neither  informed  him  that  he  could  talk  direcUy  to  the  Department  of  Justice's  Office  of  the  Inspector 
General  or  to  the  FBI,  even  after  Vellsquez  asked  one  of  them  if  he  should  report  the  incident  to  anyone 
else.  VeMsquez  was  told  that  an  inspector  would  contact  him  in  two  or  three  days  at  his  house 
Velasquez  told  Americas  Watch  that  no  one  from  the  Border  Patrol  or  the  iNS  had  contacted  him  as  of 
March  1993,  some  nine  months  after  his  second  visit  to  the  Border  Patrol  office. 

The  FBI  interviewed  Vellsquez  once,  and  has  reportedly  sent  its  findings  to  the  Civil  Rights  Divisiot 
of  the  Department  of  Justice.  Veilsquez's  attorney  believes  that  the  case  is  now  pending  but  that  Agen 
accused  agent  remains  on  active  duty. 

Vellsquez  had  worked  at  a  food  factory  but  he  alleges  that  he  lost  his  job  due  to  the  injury  to  hi 
left  arm.  He  is  now  working  at  a  clothing  factory.  In  August  1992,  he  filed  a  civU  suit  against  thi 
Border  Patrol,  claiming  permanent  damage  to  his  arm. 

The  Velasquez  case  illustrates  the  arrogance  of  many  Border  Patrol  agents.  Not  only  did  the  agen 
batter  Vellsquez,  but  he  also  showed  Velisquez  his  name  plate  as  he  told  him  that  he  would  not  bt 
affected  by  Velasquez's  complaint  about  mistreatment.  Velisquez's  ftitile  attempts  to  report  the  mciden 
demonstrate  the  contempt  many  agents  have  for  persons  who  want  to  file  complaints.  Although  he 
sought  to  report  the  incident  to  three  Border  Patrol  supervisors  on  two  separate  occasions,  each  nme 
the  officials  either  would  not  accept  his  complaint  or  gave  him  inaccurate  information  about  how  to 
submit  a  complaint. 

Negates  beating  incident:  On  May  22,  1992,  a  young  mechanic  from  Nogales,  Sonora  (Mexico), 
crossed  the  border  to  Nogales,  Arizona  to  purchase  some  auto  parts."  He  was  riding  his  bicycle  along 
Grande  Avenue,  when  he  was  stopped  by  two  Border  Patrol  agents  in  an  official  vehicle.  The  two 


"  Velisquez's  wife  told  Americas  Watch  that  she  had  gone  looking  for  Velasquez  after  he  was  arrested  and  a  witness 
told  her  he  had  seen  him  being  beaten  and  detamed  by  a  Border  Patrol  agent.  The  man  has  now  volunteered  to  serve 
as  a  witness  in  any  case  against  the  Border  Patrol  agent. 

"  See,  Paul  Salopelc,  "Tapes  show  flawed  complaint  process,"  El  Paso  Times,  December  7,  1992. 

"  The  following  version  is  based  on  interviews  with  Lynn  Marcus.  Director  of  the  Southwest  Refugee  Rights  ProJe=' 
and  Katie  McCormick,  a  second  year  law  student  at  the  University  of  Arizona  School  of  Uw  who  worked  for  the 
Project  in  the  summer  of  1992.  TTie  man  involved  requested  anonymity  through  his  attorney. 
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agents  shouted  at  the  man  to  stop  and  lie  on  the  ground.  When  he  failed  to  do  so,  they  got  out  of  their 
car  and  attacked  him,  causing  a  fracture  to  his  right  leg. 

The  man  was  later  taken  to  the  Florence  Service  Processing  Center  (a  drive  of  more  than  two 
hours).  At  some  point  during  his  processing,  his  personal  belongings  were  taken  from  him,  including 
his  asthma  inhaler.  The  young  mechanic  complained  to  ins  authorities  at  the  Florence  Center  about  pain 
in  his  leg,  and  sought  the  return  of  his  inhaler,  but  they  ignored  his  requests.  He  then  suffered  an 
asthma  attack  that  resulted  in  loss  of  consciousness.  At  this  point,  ins  authorities  took  him  to  a  hospital 
in  Florence.  He  told  the  physician  attending  him  about  the  pain  in  his  leg.  The  physician  told  him  that 
he  thought  the  leg  might  be  broken,  but  that  x-rays  would  be  necessary  to  m^  that  determination. 
Despite  the  doctor's  concern,  the  INS  personnel  at  the  hospital  took  him  back  to  the  Florence  Center 
before  x-rays  could  be  taken.  The  man  asked  to  see  the  doctor  at  the  Florence  Center.  After  some 
delay,  this  doctor,  without  taking  x-rays,  told  him  that  his  leg  was  not  broken  and  gave  him  aspirin  and 
crutches. 

Soon  thereafter,  he  was  brought  before  the  immigration  judge  at  the  Florence  Center  in  the  afternoon 
without  having  been  placed  on  the  deportation  calendar.  Two  immigration  workers  were  present.  They 
stayed  for  the  man's  appearance,  because  they  suspected  something  unusual  might  have  occurred." 
The  man  appeared  on  crutches,  at  which  point  the  presiding  judge  jokingly  asked  whether  the  INS  had 
been  beating  him  in  detention.  The  man  responded  no,  and  indicated  that  the  Border  Patrol  was 
responsible.  The  judge  apologized,  and  allowed  the  immigration  workers  to  interview  him. 

The  INS  returned  the  man  to  Mexico.  After  returning,  the  man  had  his  leg  x-rayed.  The  x-rays 
showed  that  the  leg  was  broken. 

Antoiiio  Dfa2:  According  to  information  received  by  the  American  Friends  Service  Committee,  on 
October  9,  1992,  Antonio  Diaz  was  straddling  the  border  fence  near  the  San  Ysidro  Port  of  Entry  when 
two  Border  Patrol  agents  arrived  in  a  van.  When  Dfaz  attempted  to  turn  around  and  climb  over  the 
fence  back  into  Mexico,  the  two  agents  grabbed  his  legs,  and  pulled  him  off  the  fence  on  the  U.S.  side. 
As  the  agents  pulled  Dfaz  down,  and  he  held  onto  the  top  of  the  fence,  his  left  middle  finger  was 
severed.  The  severed  portion  of  the  finger  fell  on  the  ground  on  the  Mexican  side  of  the  border. 

Dfaz  was  detained  for  approximately  an  hour,  face  down  on  the  ground,  while  agents  told  him  he 
should  return  to  Mexico  for  medical  treatment.  Dfaz  insisted  that  the  agents  get  him  medical  attention. 
After  an  hour  delay,  the  agents  took  Dfaz  to  a  hospital  and  left  him  there.  The  delay  in  medical 
treatment  reportedly  resulted  in  an  infection  and  severe  swelling  of  his  left  hand. 

Manolo  Castellanos  Mora:  Manolo  Castellanos  Mora  and  another  man,  both  undocumented 
Mexican  nationals,  were  heading  toward  the  border  in  southern  Arizona,  near  Yuma,  when  they  were 
^parently  spotted  by  Border  Patrol  personnel  who  sent  a  helicopter  to  fly  over  them."  The  chopper 


"  Katie  McConnick  told  Ajnericas  Watch  chat  she  suspected  something  unusual  for  two  reasons.  First,  she  said  that 
the  experience  of  persoooel  of  the  Florence  Immigration  and  Refugee  Rights  Project  FQUlP  v/as  that  the  iNS  sometimei 
biuLigbt  individuals  before  tne  judge  without  placmg  them  oa  the  calendar  if  there  was  something  irregular  about  the 
case.  Second,  at  the  Florence  Center  during  this  time,  deportation  beanngs  were  held  in  the  morning.  Representatives 
of  the  FOtRP  attended  morning  sessions  in  order  to  aid  any  detainees  seeking  assistance,  but  usually  were  not  present  in 
the  afternoon.  Their  experience  was  that  the  INS  often  scheduled  deportees  for  afternoon  hearings  (when  FIRRP  staff  were 
not  present)  when  their  situation  was  irregular.  (Telephone  interview  with  Katie  McConnick,  May  S,  1993). 

*  The  following  version  is  based  on  information  provided  by  the  Southwest  Refugee  Rights  Project.  The  man  who 
accompanied  Castellanos  requested  anonymity  through  his  attorney. 


S*ws  From  Amtricat  Watch  ttay  13.  1993,  Vol  V,  No.  4 


137 


was  flying  low  overhead,  shining  a  bright  light  on  the  men.  Castellanos  and  his  companion  ran  under 
a  bridge.  A  Border  Patrol  vehicle  puUed  up  and  an  agent  got  out  of  the  car. 

The  agent  struck  both  men  with  his  flashlight.  Castellanos  alleges  that  the  agent  struck  him  on  the 
head,  arms,  and  body  with  the  flashlight,  and  then  kicked  him  in  the  buttocks  and  the  legs  once 
Castellanos  had  fallen  to  the  ground.  He  also  reports  that  the  agent  also  struck  his  friend  in  the  face 
with  his  flashlight.  The  blow  caused  the  man's  face  to  bleed,  and  Castellanos  took  off  his  shirt  and  gave 
it  to  his  friend  to  stop  the  bleeding.  Castellanos'  friend  required  12  stitches  to  close  the  wound  caused 
by  the  Border  Patrol  agent's  blows. 

The  version  offered  by  the  agent  does  not  differ  significantly.  The  agent  claims  that  the  two  men 
were  running  at  him: 

The  last  time  I  was  placed  in  this  position  I  had  my  left  ear  partially  severed  taking  46  stitches 
to  reattach.  Having  this  in  mind  I  swung  my  flashlight  at  the  first  alien,  striking  him  above  the 
right  eye  and  pushing  him  down.  At  the  same  time  using  the  returning  momentum  I  struck  the 
second  alien  on  the  shoulder.  The  second  alien  then  turned  to  flee.  At  that  time  having  dropped 
my  flashlight  I  struck  him  with  my  hand  held  radio.  That  failing  to  stop  him,  I  kicked  him 
behind  the  knee  to  put  him  down.  At  this  point  both  subjects  offered  no  further  resistance...* 

Afterwards,  according  to  the  agent  involved,  first  aid  was  administered. 

Even  if  the  agent's  account  of  this  incident  is  accurate,  the  practice  of  battering  suspected 
undocumented  immigrants  to  detain  them  is  unacceptable.  The  use  of  radios  or  flashlights  as  weapons 
is  an  unwarranted  use  of  force  against  individuals  who  appear  to  pose  no  immediate  threat  to  the  agents 
detaining  them. 

Beating  of  Street  Person:  On  February  20,  1993,  an  elderly  street  person  was  beaten  by 
immigration  agents  while  he  was  held  at  a  detention  center  south  of  San  Diego,  a  witness  told  Americas 
Watch.  The  incident  began  when  a  female  immigration  agent  began  using  abusive  language  and  yelling 
at  the  detainees,  instructing  them  to  sit  on  three  benches.  There  was  not  enough  room  for  all  of  the 
detainees  on  the  benches,  and  the  eldedy  street  person,  whom  the  witness  thought  might  be  an  alcoholic 
or  mentally  ill,  stood  apart  from  the  others  who  were  trying  to  sit  on  the  benches.  When  the  female 
agent  saw  that  the  elderly  man  was  not  complying,  she  left  the  detention  cell  and  returned  with  two 
more  agents.  One  of  the  agents  removed  his  watch  and  put  it  on  the  counter  before  entering  the  cell. 

One  of  the  agents  then  asked  the  street  person,  in  Spanish,  "What's  wrong  with  you  that  you  don't 
do  what  we  say?"  The  street  person  replied  that  he  could  not  fit  on  the  bench.  One  of  the  agents  told 
him  that  he  was  asking  for  trouble  and  asked  if  he  wanted  a  fight.  The  street  person  then  sat  on  the 
floor  of  the  cell  and  put  his  head  down.  The  agent  told  him  that  he  should  get  up  or  the  agent  would 
get  him  up.  The  street  person  did  not  respond.  One  of  the  agents  then  grabbed  his  clothes,  punched  and 
kicked  him,  and  threw  him  on  the  ground.  He  was  then  handcuffed  and  dragged  on  the  floor  by  two 
of  the  agents  while  the  other  agent  hit  him.  When  the  other  detainees  attempted  to  help  the  street 
person,  the  agents  warned  them  that  they  should  not  get  involved  or  they  would  get  the  same  treatment. 


*  This  informatioa  comes  from  the  1-213  (Record  of  Deportable  Alien)  form  filed  by  the  agent  involved  in  the 
incident. 
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Salvador  Castillo:  On  March  7,  1993,  Salvador  Castillo,  a  24-year-old  Salvadoran,  was  detained 
and  beaten  by  a  Border  Patrol  agent  in  Balboa  Park  in  San  Diego,  Califonua.*'  Castillo,  who  was  so 
badly  beaten  that  he  could  not  walk  and  had  to  be  placed  in  the  Border  Patrol  van  by  the  arresting 
agents,  told  Americas  Watch  that  he  believes  he  was  beaten  because  he  made  the  agents  chase  him. 

According  to  Castillo,  an  undocumented  immigrant,  he  was  at  Balboa  Park  when  two  Border  Patrol 
vehicles  arrived.  One  agent  got  out  of  the  van  and  pursued  him  when  he  fled  on  foot.  When  the  agents 
apprehended  him,  one  pulled  Castillo's  arms  behind  him  and  another  agent  pushed  Castillo's  body  oVer 
the  front  of  a  Border  Patrol  vehicle,  forcing  his  face  onto  the  car's  hot  hood.  Castillo  asked  the  agent 
to  release  his  face  from  the  hood  because  it  was  burning  him;  the  agent  told  him  to  "shut  up."  The 
agent  then  put  Castillo  face-down  on  the  ground,  handcuffed  him,  pulled  his  handcuffed  arms  up  and 
Imeed  him  in  the  back  of  his  knee,  banging  his  knee  against  the  ground.  At  this  point  he  yelled  at 
Castillo,  saying,  "Don't  look  at  me!" 

When  other  agents  arrived,  the  agent  who  was  beating  Castillo  explained  that  Castillo  was  Mexican 
and  that  he  had  made  the  agent  run.  When  the  agents  tried  to  take  Castillo  to  their  van,  his  injured  leg 
prevented  him  from  walking.  The  agents  took  (^tillo  to  the  San  Ysidro  detention  center.  He  did  not 
complain  about  the  beating  or  his  injury  because,  he  told  Americas  Watch,  "no  one  complains,  that's 
just  what  happens."  During  a  random  interview  at  a  Tijuana  shelter,  he  showed  Americas  Watch  a  scar 
near  his  left  eye  and  a  bandaged  knee,  both  of  which  he  alleges  are  results  of  the  injuries  received 
during  the  incident. 

Guadalupe  Ruiz:  Guadalupe  Ruiz  told  Americas  Watch  that  on  April  4,  1993,  he  and  another  man 
were  walking  towards  an  immigration  checkpoint  in  San  Clemente,  California,  trying  to  avoid  Border 
Patrol  agents  when  an  agent  grabbed  him  and  threw  him  to  the  ground."  The  agent  struck  Ruiz  on  the 
head  and  handcuffed  him.  The  agent  then  picked  Ruiz  up  by  the  hair  and  dragged  him  to  a  tree. 
Throwing  him  against  the  tree,  the  agent  began  asking  him  what  [contraband]  he  had.  Ruiz  responded 
that  he  had  nothing.  The  agent  then  struck  Ruiz  on  the  back  and  in  the  groin. 

Ruiz  told  Americas  Watch  that  he  was  taken  to  a  vehicle  and  turned  over  to  another  agent.  This 
agent  also  grabbed  him  by  the  hair  and  threw  him  in  the  Border  Patrol  vehicle.  Ruiz  was  given  a  form 
to  sign,  which  indicated  that  he  had  the  right  to  an  attorney.  When  Ruiz  asked  about  this  right,  the 
agents  told  him  that  they  did  not  have  time  for  that.  Ruiz  signed  the  form  and  was  taken  to  the  border 
and  returned  to  Mexico. 

B.  Other  Reported  Incidents  of  Abusive  Treatment  by  Immigration  Enforcement  Authorities 

Cases  from  the  Human  Rights  and  Citizen  Protection  Ombudsman,  Tijuana,  B.C.,  Mexico:  The 

Office  of  Human  Rights  and  Citizen  Protection  (OHRCP),  a  governmental  monitoring  group,  receives, 
investigates  and  documents  allegations  of  human  rights  abuse  committed  on  both  sides  of  the  U.S.- 
Mexico border.  The  following  abuses  were  alleged  by  the  complainants  and  documented  by  the  OHRCP 
to  have  been  committed  by  U.S.  immigration  authorities. 

•    Andr&  Agulrre  Bem'tez:  a  24-year-oId  laborer  and  Tijuana  resident  from  Mazatiin  reported  that 
he  was  arrested  in  Imperial  Beach,  California  on  March  29,  1992,  at  about  11:00  p.m.,  by  two 


"  The  following  account  is  based  on  a  March  21,  1993  interview  with  Salvador  Castillo. 

"  This  information  is  based  on  two  telephone  interviews  with  Guadalupe  Ruiz  on  April  7  and  April  8,  1993. 
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immigration  officials.  The  officials  took  him  to  their  offices,  where  they  asked  him  to  sign  a 
voluntary  departure  form.  When  Aguirre  Benitez  asked  to  see  a  copy  of  the  form,  one  agent  became 
enraged,  lifted  him  by  his  collar,  and  threw  him  into  a  holding  cell,  causing  him  to  hit  his  head  and 
lose  consciousness.  A  medical  examination  performed  the  following  day  indicated  that  he  suffered 
from  two  hematomas  of  approximately  two  centimeters  in  diameter  in  the  back  of  the  skull. 

•  Ren6  Andrade  Arcota:  Andrade,  a  30-year-old  solderer  from  Guadalajara,  Jalisco,  was  crossing 
the  border  at  the  point  known  as  "El  Bordo"  on  June  23,  1992  at  about  2:00  a.m.  when  he  was 
stopped  and  placed  inside  a  Border  Patrol  vehicle.  When  the  agents  stopped  to  detain  other  suspected 
undocumented  immigrants,  Andrade  fled  on  foot.  Border  Patrol  agents  followed  him  and  eventually 
caught  him  a  second  time. 

When  the  agents  caught  Andrade,  the  agent  from  the  passenger  seat  threw  him  against  the  right 
side  of  the  vehicle.  The  agent  then  forced  him  to  open  his  arms  and  legs  and  beat  Andrade  with  his 
nightstick  on  the  head.  The  agent  who  had  been  driving  also  beat  Andrade.  When  the  agents  stopped 
beating  Andrade,  they  realized  that  they  had  opened  five  wounds  on  his  head.  At  about  2:30  a.m, 
tiie  agents  took  Andrade  to  a  private  home  where  his  wounds  were  treated.  Andrade  believed  that 
it  was  a  home,  and  not  a  clinic,  because  of  the  furniture  inside  and  the  fact  that  the  woman  who 
took  care  of  him  wore  a  bathrobe.  The  woman  in  the  bathrobe  who  received  Andrade  when  he 
arrived  attended  to  his  injuries  competentiy:  she  anesthetized  his  wounds  and  then  sutured  them. 
After  being  0-eated,  Andrade  was  taken  to  the  border  and  turned  over  to  the  Grupo  Beta,  the 
Mexican  police  agency  responsible  for  patrolling  the  border  strip  in  the  Tijuana  area.  Andrade  was 
treated  by  a  Mexican  doctor  on  June  26  for  the  injuries  caused  by  his  beating. 

•  Roberto  Duenas  Guerrero:  On  January  7,  1992,  Duenas,  a  37-year-oId  mechanic,  was  crossing 
the  border  with  a  paid  guide  when  he  was  intercepted  by  four  Border  Patrol  agents  at  the  Tijuana 
border  crossing.  One  of  the  agents,  a  tall  well-built  Latino,  grabbed  Duenas  by  the  shoulders  and 
kicked  him  with  the  point  of  his  cowboy  boots,  breaking  a  rib.  The  agent  then  pushed  Duenas'  head 
into  dirty  water,  forcing  him  to  drink  it,  and  called  him  "Mexican  dog"  and  "pig."  Duenas  filed  a 
complaint  with  the  Grupo  Beta  and  the  Ministry  of  Foreign  Affairs  of  Mexico. 

Casa  Scalabrinl  shelter,  Tijuana,  Baja  California,  Mexico:  The  Casa  Scalabrini  is  a  shelter 
affiliated  with  the  Catholic  Church  that  provides  shelter  for  immigrants  in  transit  in  Tijuana.  The  shelter 
provides  temporary  lodging  to  adults,  many  of  whom  have  either  recently  returned  from  the  United 
States  or  who  intend  to  cross  the  border.  When  shelter  staff  receive  guests,  they  inquire  whether  they 
were  mistreated  during  their  migration.  Incidents  of  abuse  by  authorities  (from  Mexico,  the  United 
States  or  elsewhere)  and  private  citizens  are  noted  in  summary  form.  Below  are  the  statements  of 
several  individuals  who  claim  to  have  been  the  subject  of  abuse  by  immigration  autiiorities:" 

•  Manuel,  a  27-year-old  technical  worker  reported  that  on  January  3,  1993,  at  about  10:00  a.m.,  he 
was  fixing  an  automobile  in  Salt  Lake  City,  Utah,  when  two  people  who  appeared  to  be  from  the 
Border  Patrol  arrived.  They  beat  him  and  forced  him  into  a  patrol  car,  taking  and  destroying  his 
travel  documents.  The  agents,  beat  him  and  stole  approximately  $330  dollars  from  him  before 
returning  him  to  Mexico.  Manuel  identified  the  two  agents  by  name  in  his  statement. 

•  Oscar  Antonio,  an  18-year-old  peasant  from  Honduras  reported  that  he  was  crossing  the  border  with 
a  17-year-old  pregnant  woman  at  about  1:00  a.m.  on  November  30,  1992,  when  a  Border  Patrol 
agent  hit  him  and  threw  the  young  woman  to  the  ground.  Oscar  Antonio  began  to  run,  but  fell  to 


"  The  lull  names  of  these  complainants  are  not  included,  since  we  were  not  able  to  contact  them  to  determme 
whether  they  desired  confidentiality. 
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the  ground  and  passed  out  when  an  agent  struck  him  on  the  neck  from  behind.  When  he  regained 
consciousness,  Oscar  Antonio  tried  to  cross  over  the  fence  to  Tijuana,  but  the  agent  threw  him 
against  the  fence,  causing  him  to  strike  his  right  cheek.  Afterwards,  he  was  returned  to  Tijuana. 

C.  Customs  Services  Abuses  at  Points  of  Entry 

Rafaela  Rivera:  At  about  5  a.m.  on  February  8,  1992,  Customs  agents  at  the  Paso  del  Norte  Bridge 
check  point  stopped  Rafaela  and  Raymundo  Rivera  as  they  returned  home  to  El  Paso  from  Juirez.** 
A  Customs  agent  approached  their  car  and  asked  Rafaela  Rivera,  who  was  driving,  to  open  the  trunk 
for  inspection.  When  the  agent  began  hammering  inside  the  trunk,  Rivera  asked  what  he  was  doing;  he 
replied  that  he  was  doing  his  job.  Another  agent  approached  Rivera's  car  and  told  her  to  move  to  where 
he  was  standing.  When  Rivera  looked  back  to  see  what  the  agent  inspecting  her  trunk  was  doing,  the 
second  agent  grabbed  her  left  arm  and  twisted  it  behind  her  back.  He  then  pushed  her  forward  onto  her 
car.  Rivera  complained  that  he  was  hurting  her.  The  agent  holding  her  then  walked  her  toward  a 
checkpoint  booth  with  her  arm  still  twisted  behind  her  back.  She  was  screaming  for  the  agent  to  let  her 
arm  loose  and  kicking  backwards  to  get  the  agent  off  her.  Her  husband,  who  was  now  detained  by  the 
other  agents,  was  also  yelling  for  the  agent  to  let  her  go. 

One  of  the  other  agents  told  Rivera  to  calm  down,  but  she  replied  that  he  was  hurting  her  arm  and 
she  could  not  calm  down  until  he  let  her  go.  One  of  the  agents  then  told  the  agent  detaining  Rivera  to 
calm  down.  The  agent  then  released  her  arm. 

Rivera  called  the  El  Paso  police  twice  before  they  arrived  at  the  scene  to  investigate  the  incident. 
Before  they  arrived,  a  Customs  supervisor  asked  her  what  had  happened.  She  told  him  and  he 
apologized  for  the  actions  of  the  agents  but  did  not  advise  her  that  she  could  make  a  complaint. 

An  ambulance  arrived  and  took  her  to  the  hospital,  where  a  cast  was  placed  on  her  severely  sprained 
arm.  At  the  hospital,  the  police  questioned  her  and  told  her  she  could  ^k  to  an  attorney. 

An  investigator  with  the  Office  of  Internal  Affairs  of  the  Customs  Service  arrived  at  the  scene  after 
Rivera  had  been  taken  to  the  hospital.  He  took  the  statements  of  the  Customs  agents,  but  never 
contacted  Rivera,  even  though  her  address  and  telephone  number  were  listed  on  the  police  report. 

A  few  days  later,  Rivera  returned  to  the  bridge  checkpoint  where  the  encounter  had  occurred  to  find 
out  whether  the  agent  who  assaulted  her  had  been  disciplined.  She  was  told  that  he  had  been  suspended. 
Customs  officials  later  stated  that  she  had  been  misinformed  and  that  the  agent  was  still  on  active 
duty." 

The  Civil  Rights  Division  of  the  Department  of  Justice  reviewed  the  findings  of  the  FBI,  which 
investigated  the  case,  but  declined  to  prosecute. 

Francisco  Jayme:**  Jayme,  a  32-year-old  used  car  dealer  in  El  Paso,  Texas,  told  Americas  Watch 
that  on  January  16,  1993,  he  drove  a  car  he  had  recently  purchased  in  Ciudad  Juirez,  Chihuahua 


"  This  account  is  based  on  a  Mafx:h  25,  1993,  interview  with  Rafaela  Rivera  and  press  articles. 

**  Denise  Bezick.  *Womaa  alleges  customs  abuse,*  £/  Pato  Tunes.  February  12,  1992. 

"  This  information  is  based  on  an  Americas  Watch  interview  with  Francisco  Jayme,  and  a  statement  given  to  the 
Border  Rights  Coalition  of  El  Paso  on  March  22,  1993. 
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(Mexico),  across  the  Bridge  of  the  Americas  to  El  Paso.  A  Customs  agent  checked  the  license  plate  on 
the  car  and  found  that  it  did  not  match  the  vehicle.  Jayme  explained  to  the  agents  that  he  had  recently 
purchased  the  car  and  was  unaware  of  the  problem.  As  a  result,  the  agent  sent  Jayme  to  the  inspection 
center.  Once  there,  Jayme  was  told  that  Customs  officials  would  nesd  to  check  whether  the  car  was 
stolen.  In  the  meantime,  Jayme  was  detained  inside  while  his  name  was  run  through  Customs'  computer 
files. 

Three  Customs  agents  told  Jayme  to  go  to  a  holding  cell.  They  made  him  empty  his  pockets  and 
stand  against  the  wall  with  his  hands  up.  No  matter  where  he  held  his  hands,  one  officer  told  him  that 
he  wasn't  doing  it  right.  This  continued  for  a  while,  and  Jayme  became  nervous.  He  told  Americas 
Watch  that  he  was  afraid  that  he  was  being  "set  up,"  and  that  the  agent  would  say  that  he  tried  to  attack 
them  with  his  hands.  Jayme  suggested  that  the  agents  handcuff  him  to  eliminate  any  problem  with  his 
hands.  The  agent  instead  placed  Jayme's  hands  behind  his  back,  locking  his  fingers  together. 

The  agent  then  patted  Jayme  down  and  found  nothing.  He  made  Jayme  take  off  his  shoes.  The  agent 
then  pushed  Jayme  against  the  wall,  and  ordered  him  to  take  off  his  clothes  so  that  he  could  be  strip 
searched. 

Jayme  questioned  the  order,  and  asked  to  see  an  attorney.  The  agent  refused,  stating  that  because 
he  was  not  under  arrest,  Jayme  had  no  right  to  an  attorney.  He  also  told  Jayme  that  if  he  did  not 
undress,  the  agent  would  bring  in  seven  other  agents  to  undress  him.  Jayme  stripped  to  his  underwear. 
The  agent  directing  the  strip  search  told  Jayme  he  also  had  to  take  off  his  underwear.  Jayme  eventually 
agreed.  When  he  did  so,  he  noticed  that  the  agents  were  amused.  They  made  him  bend  over  and  squat 
down.  They  told  him  he  had  to  bend  over  so  that  they  could  see  what  was  between  his  legs.  Jayme  told 
Americas  Watch  that  he  felt  humiliated,  not  so  much  by  the  process  itself,  but  by  the  fact  that  the  agents 
enjoyed  his  discomfort  and  found  it  entertaining.  After  having  him  bend  over  naked,  the  agents  allowed 
him  to  dress  and  walked  away  laughing. 

Jayme  was  left  alone  in  the  cell  for  about  an  hour.  Afterwards,  he  was  given  a  citation  for  false 
registration  by  an  El  Paso  police  officer  who  had  been  waiting  outside  for  him.  Jayme  started  to  leave, 
but  decided  that  he  should  report  the  rough  treatment  and  unjustified  strip  search  to  someone  at  the 
Customs  office.  He  walked  back  inside  and  attempted  to  complain.  Shortly  after  4:00  pm,  Jayme  spoke 
with  a  supervisor  (whom  he  identified  to  Americas  Watch)  who  told  him  that  the  shift  had  changed,  and 
that  he  could  not  accept  a  complaint.  Instead,  he  directed  Jayme  to  the  Customs  office  on  Viscount 
Street  but  did  not  tell  Jayme  who  to  talk  with  nor  did  he  provide  him  with  the  address  or  phone  number 
of  the  Viscount  Street  facility.  A  few  days  later,  Jayme  returned  to  the  same  location  and  spoke  with 
another  supervisor.  This  supervisor  could  not  help  Jayme  identify  the  agent  responsible  and,  according 
to  Jayme,  spent  about  15  minutes  trying  to  dissuade  him  from  lodging  a  complaint. 

Although  Customs  agents  are  permitted  under  the  U.S.  Constitution  to  search  persons  entering  the 
country  without  particularized  cause,  federal  courts  agree  that  a  more  rigorous  standard  applies  when 
an  agent  seeks  to  perform  a  strip  search."  Although  federal  appellate  courts  differ  as  to  the  precise 
standard  to  be  employed,  they  agree  that  when  a  border  search  goes  beyond  a  routine  inspection,  some 
level  of  suspicion  must  exist  for  the  search  to  comply  with  the  Fourth  Amendment  to  the  U.S. 


"  The  U.S.  Supreme  Court  ui  U.S.  v.  Montoya  de  Hemandn.  473,  U.S.  531,  S41  a.4  (1985)  expressly  left 
undecided  what  level  of  cause  wis  required  to  perform  a  ooo-routine  search  on  a  petsoa  entering  the  United  States.  See, 
William  E.  Ringel,  Searches  &  Seizures,  Arrests  and  Confessions,  (Gark,  Boardman,  Callaghan,  Deerfield,  IL,  1993), 
J15.2(bK2). 
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Constitution  which  prohibits  unreasonable  searches  and  seizures.**  Federal  courts  have  thus  required 
that  a  Customs  agent  must  have  either  "real"**  or  "reasonable"^"  suspicion  before  she  may  conduct 
a  strip  search. 

According  to  Jayme's  account,  the  Customs  agents  who  detained  him  had  no  such  "real"  or 
"reasonable"  suspicion  that  would  have  warranted  a  strip  search  of  his  person.  Instead  it  appears  that 
the  agents  sought  to  humiliate  and  intimidate  Jayme. 

Agu5t£n  Corona:  On  November  8,  1992,  at  2:00  p.m.,  Agustin  Corona,  a  Mexican  national  who 
lives  in  Tijuana  but  lawfully  works  in  the  United  States,  was  stopped  at  the  San  Ysidro  checkpoint  by 
Customs  officials  after  drug-detection  dogs  reacted  excitedly  to  the  scent  of  his  car.^'  He  was  pushed 
toward  the  Customs  office,  told  that  they  suspected  him  of  transporting  drugs,  and  warned  that  anything 
he  said  could  be  used  as  evidence  against  him.  In  the  office,  he  was  strip  searched  twice  but  no  drugs 
were  found.  Agents  then  pressured  him  to  sign  an  x-ray  consent  form,  which  he  did.  He  was  handcuffed 
and  taken  to  a  hospital  where  he  was  examined  by  a  doctor  and  his  stomach  was  x-rayed.  No  drugs 
were  found.  Around  7:00  p.m.,  he  was  brought  back  to  the  checkpoint,  his  car  was  returned,  and  he 
was  permitted  to  cross  the  border.  (Corona  believes  the  dogs  reacted  to  the  smell  of  stale  beef  tacos  that 
were  in  a  bag  in  the  back  seat  of  his  car.) 

D.  Overzealous  Enforcement  and  Abuse  of  Authority:  Violations  on  High  School  Campuses 

Bowie  High  School:  Recently,  a  federal  court  ruled  that  Border  Patrol  agents  committed  a  number 
of  abuses  over  a  period  of  years  against  students  and  faculty  at  Bowie  High  School  in  El  Paso,  Texas 
including  the  use  of  excessive  force  (beatings,  rough  physical  treatment,  and  the  unnecessary 
brandishing  of  a  weapon),  verbal  abuse,  and  harassment.  The  ruling  marked  the  culmination  of  efforts 
to  counter  abuses  by  Border  Patrol  agents  on  the  Bowie  campus. 

Bowie  is  a  sprawling  2,200  student  public  high  school  in  El  Paso.  Because  of  its  proximity  to  the 
border,  the  high  school's  campus  has  been  the  object  of  extensive  Border  Patrol  vigilance.  Until 
recently.  Border  Patrol  agents  freely  entered  the  school  grounds  to  pursue  individuals  suspected  of 


''See,  U.S.  V.  DesJardins.  147?. 2d  499  (9th  CiT.  1984).  moii/?a/ on  c/,„«-^rui.,ulr,  T722F.2d 578  (9th Cir.  1985) 
(requiring  "real  suspicion. "):  U.S.  v.  Flaherty,  692  F.2d  1258  (9th  Cir.  1982)  (same). 

*  See,  U.S.  V.  Asbury.  586  F.2d  973  (2d  Cir.  1978)  (requiring  'reasonable  suspicion');  U.S.  v.  Smith.  557  F.2d 
1206  (5th  Cir.  1977).  cert,  denied.  434  U.S.  1073  (1978)  (same). 

""  This  account  is  based  on  Corona's  testimony  before  the  U.S.  Civil  Rights  Commission  on  April  16,  1993  and  a 
subsequent  interview  with  Americas  Watch. 
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crossing  into  the  United  States  illegally.'^  In  so  doing,  Border  Patrol  agents  abused  Bowie  High  School 
students,  staff,  and  faculty. 

Eventually,  seven  representative  plaintiffs  brought  a  class  action  suit  on  behalf  of  the  Bowie 
community  in  federal  court  alleging  that  their  constitutional  rights  had  been  denied.  The  petitioners 
sought  an  injunction  restraining  the  Border  Patrol  from  entering  campus  grounds  to  detain  individuals 
without  some  reasonable  basis  to  suspect  that  they  were  violating  U.S.  immigration  law.  Faculty,  staff 
and  students  affiliated  with  the  high  school  came  forward  to  submit  affidavits  or  testify  before  U:S. 
District  Court  Judge  Lucius  Bunton  about  previously  undocumented  abuses. 

In  December  1992,  Judge  Bunton  ruled  that  the  Border  Patrol  had  violated  *e  civil  rights  of  the 
plaintiffs  and  enjoined  the  agency  from  doing  so  in  the  future.  Additionally,  Judge  Bunton  ordered  the 
INS  not  to  stop  individuals  unless  there  was  a  reasonable  suspicion,  based  on  articulable  facts  other  than 
mere  Hispanic  appearance,  that  they  were  violating  U.S.  immigration  laws.''  Among  the  cases  of 
Border  Patrol  abuse  noted  in  the  court's  ruling  were  the  following: 

•  Ben  Murillo:  Bowie  High  School  football  coach  Ben  Murillo  told  Americas  Watch  that  on 
November  9,  1991,  he  left  the  Bowie  High  School  parking  lot  with  two  students  to  drive  to  a 
football  game  against  another  local  high  school.  A  few  blocks  from  the  school,  a  Border  Patrol 
vehicle  signaled  him  to  pull  over,  which  Murillo  did.  When  he  stopped  and  looked  behind  him, 
Murillo  saw  a  Border  Patrol  agent  pointing  a  gun  just  inches  from  his  head.  Murillo  identified 
himself  as  a  football  coach  at  Bowie  High  School  and  told  the  agent,  "I'd  appreciate  it  if  you  would 
holster  your  gun."  The  agent  responded  "I'd  appreciate  it  if  you  would  shut  your  mouth  and  get  out 
[of  the  car]."  The  agent  bolstered  his  gun  and  questioned  Murillo. 

In  addition  to  the  two  students  in  Murillo's  car,  the  incident  was  also  witnessed  by  two  other 
football  coaches  who  pulled  over  to  see  why  Murillo  had  been  stopped.  The  Border  Patrol  agents 
interrogated  the  two  students  in  the  car  and  then  let  the  three  leave. 

Although  Murillo  took  no  action  at  the  time,  several  months  later  he  had  the  opportunity  to 
complain  directly  to  the  Border  Patrol  Chief  for  the  El  Paso  sector.  Dale  Musegades.  Musegades 


"  Rather  than  position  themselves  on  the  south  side  of  the  Bowie  campus  in  the  strip  that  separates  the  high  school 
from  Mexico,  Border  Patrol  agents  routinely  station  themselves  on  the  north  side  of  the  school.  As  a  result,  they 
routinely  entered  Bowie's  campus  in  order  to  deuin  individuals  suspected  of  crossing  illegally.  Mark  Schneider,  an  El 
Paso  attorney  noted  that  agents  'patrol  the  Bowie  area  on  the  north  side  of  campus— not  the  south— so  that  those  trying 
to  cross  can't  see  them. "  (Tina  Plaia.  'Let's  See  Some  Papers:  In  El  Paso.  Looking  Latin  Is  a  Crime,'  The  Progressive. 
April  1993,  p.  23.)  Additionally,  'laying  back'  rather  than  maintaining  a  physical  presence  on  the  border  allows  the 
Border  Patrol  to  detain  more  immigrants.  Americas  Watch  spoke  with  several  former  and  current  Border  Patrol  agents 
who  confirmed  that  this  technique  is  commonly  practiced  to  enhance  the  agency's  arrest  figures.  As  one  former  Border 
Patrol  agent  told  Americas  Watch,  referring  to  the  agency's  quou  system  for  evaluating  performance,  'it's  a  big 
numbers  game.* 

"  Murillo  V.  Musegades,  EP-CA-319-B.  (W.D.  Tex.  Dec.  1,  1992)  (slip,  op.)  (Granting  plaintiffe'  petition  for 
preliminary  injunction  and  class  certification)  [hereinafter  Murillo].  The  court  enjoined  the  INS: 

(1)  from  stopping  and  questioning  an  individual  as  to  his  or  her  right  to  be  or  remain  in  the  United  States 

(2)  unless  the  Agent  has  a  reasonable  suspicion,  based  on  specific  articulable  facts  involving  more  than  the 
mere  appearance  of  the  individual  being  of  Hispanic  descent, 

(3)  that  the  individual  is  either  illegally  in  the  United  States  or  is  guilty  of  committing  an  offense  against  the 
Immigration  Laws  of  the  United  States  for  which  the  INS  has  jurisdiction. 

Ibid. ,  p.2. 


News  From  Americas  Welch  Ma,  13.  1993.  Vol  V.  Afo.  4 


144 


told  Murillo  that  if  the  story  was  true,  what  happened  was  inappropriate,  and  that  he  would  look  into 
it.  Murillo  never  heard  from  Musegades. 

•  Nieden  Susie  Diaz:  According  to  Judge  Bunion's  findings  of  fact,  Nieden  Susie  Diaz  was 
approached  by  El  Paso  Border  Patrol  agents  as  she  walked  home  from  school,  years  before  the 
lawsuit  was  filed.  One  of  the  agents  demanded  to  know  her  citizenship  and  questioned  her.  Nieden 
Susie  Diaz  answered  all  of  nis  questions  in  English.  The  agent,  for  no  apparent  reason,  knocked 
Diaz  down  to  the  ground  and  kicked  her  about  twenty  times,  causing  her  physical  pain,  and 
bruises.'* 

•  David  Renteria:"  On  June  3,  1992,  Renteria  and  Juan  Carlos  Jlcquez,  two  students  at  Bowie, 
were  walking  home  from  the  school  when  a  Border  Patrol  vehicle  pulled  up  along  side  them.  One 
agent  asked  them  about  their  citizenship;  both  responded  that  they  were  U.S.  citizens.  The  agents 
asked  a  few  other  questions  which  the  two  young  men  answered.  Renteria  answered  as  he  walked. 
One  agent  told  Renteria,  "You  better  stop  [walking]  or  I'll  beat  you  so  bad  you  won't  be  able  to 
walk."  The  agent  then  asked  Renteria  for  identification  and  pushed  him  up  against  a  fence.  Renteria 
responded  that  he  didn't  carry  identification;  that  he  was  invoking  his  right  to  remain  silent;  and  that 
the  agent  should  stop  pushing  him.  The  agent  responded  that  Renteria  had  no  right  to  remain  silent 
because  he  was  not  under  arrest.  In  the  course  of  this  exchange,  the  agent  pushed  Renteria  face  first 
against  the  fence,  slapped  his  back,  kicked  his  legs  out  to  frisk  him,  and  slapped  him  with  one  hand 
while  he  held  Renteria' s  arm  behind  his  back  with  the  other.  The  agent  called  a  police  officer  to  the 
scene,  who  later  told  Renteria  that  there  was  nothing  that  could  be  done  about  his  complaint  of 
physical  mistreatment. 

About  two  days  later,  Renteria  (who  is  visually  impaired)  was  in  front  of  his  house  with  his 
brother  when  a  Border  Patrol  vehicle  passed  by.  According  to  Renteria's  brother,  the  agent  in  the 
passenger  seat,  the  same  one  that  had  battered  Renteria  two  days  earlier,  gave  Renteria  the  finger. 
As  he  drove  off,  the  agent  spat  out  the  window  and  laughed  sarcastically,  according  to  Renteria's 
brother. 

On  March  28,  1993,  Renteria  and  Jicquez  were  once  again  stopped  by  Border  Patrol  agents, 
apparently  without  cause,  and  in  apparent  violation  of  the  court's  temporary  injunction.  The  two 
young  men  were  waiting  at  a  bus  stop  when  they  were  stopped  by  agents  who  threatened  to  lock 
them  up  when  they  refused  to  answer  questions.  They  indicated  to  an  El  Paso  newspaper  that  the 
agents  called  the  men  obscene  names  and  angrily  derided  Bowie  High  School's  principal  and  those 
involved  in  the  Murillo  v.  Musegades  lawsuit." 

•  Mario  Tapia:  In  the  summer  of  1991,  Mario  Tapia  and  a  friend  witnessed  an  EI  Paso  Border  Patrol 
agent  stop  an  unidentified  man  and  beat  the  man  with  a  baton.  When  Tapia  and  his  friend  tried  to 


"  Murillo.  p.  10. 

"  This  information  is  bastd  on  the  judicial  order  in  Murillo,  as  well  as  a  personal  interview  of  Ben  Murillo  and 
David  Renteria.  Other  sources  include  Roger  Tomsho,  "Matter  of  Principle:  High  School  in  EI  Paso  Gives  the  Border 
Patrol  A  Civil  Rights  Lesson,"  Wall  Street  Journal,  February  23,  1993;  and  Louis  Dubose,  'Suihg  the  Border  Patrol: 
The  Battle  at  Bowie  High,"  The  Texas  Observer,  December  11,  1992. 

"  Leon  Lynn,  "Plaintiffs  say  agents  still  harass:  Ex-Bowie  smdents  tell  of  bus-stop  incident,"  El  Paso  Herald  Post, 
March  29,  1993. 
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help  the  man,  they  were  beaten  by  the  agents.  The  agents  struck  Tapia  at  least  four  times,  once  in 
the  face,  once  in  the  head,  and  twice  near  his  stomach." 

•  Other  Abuses:  Several  other  students  suffered  abuses  including  unwarranted  aiiests,  detention  and 
processing  at  ins  facilities  for  houn  despite  their  legal  status  in  the  United  States.'*  The  court 
found  the  claims  of  physical  mistreatment  and  verbal  aiuse  of  other  plaintiffs  to  be  meritorious.  It 
wrote,  "Representative  Plaintiffs,  all  United  States  citizens,  have  been  insulted,  humiliated, 
degraded,  and  embarrassed  each  time  they  were  either  stopped,  questioned,  detained,  frisked, 
arrested,  searched,  and  physically  and  veibally  abused  by  Defendants.'^ 

Carl  Hayden  Community  High  School:"  On  March  15,  1993,  three  students  were  walking  to  the 
high  school  campus  in  Phoenix,  Arizona  from  a  popular  restaurant  when  they  were  approached  by  a 
plainclothes  Border  Patrol  agent.  When  the  agent  yelled  to  the  students  to  "come  here,"  the  students  ran 
onto  the  campus.  The  agent  chased  the  students  and  tackled  one  of  them.  According  to  witnesses,  the 
agent  placed  his  knee  into  the  student's  back  and  held  his  arm  behind  his  back  while  he  held  him  face 
down  m  a  grassy  area  between  two  classroom  buildings.  Witnesses  also  stated  that  Ae  agent  repeatedly 
forced  the  youth's  face  into  the  grass.  The  youth,  who  was  in  the  country  legally,  was  handcuffed  but 
was  not  arrested  due  to  the  intervention  of  school  officials. 

The  incident  was  the  latest  in  a  series  of  Border  Patrol  incursions  onto  the  campus  during  which 
school  records  were  inspected  by  agents  or  students  were  harassed  and  questioned  about  their 
immigration  status.  Prior  to  this  latest  incident,  the  Border  Patrol  and  school  officials  had  agreed  to 
memoranda  of  understanding  which  school  officials  believed  would  preclude  the  inhumane  treatment 
of  students.  The  Border  Patrol  stated  that  they  had  only  agreed  not  to  carry  out  "routine  enforcement 
operations"  on  school  grounds,  but  had  never  agreed  not  to  enter  the  campus. 

According  to  the  office  of  Representative  Ed  Pastor  (D-AZ),  this  was  the  12th  time  in  13  months 
that  the  Border  Patrol  had  attempted  to  make  an  arrest  on  school  campuses  in  west  or  south  Phoenix. 
In  reaction  to  this  incident,  Representative  Pastor  stated,  "They  are  going  beyond  what  I  think  are 
reasonable  limits  in  enforcing  immigration  laws....  The  Border  Patrol  should  change  its  attitude."" 

E.  Other  Abuses 

1.  Firing  of  warning  shots 

Even  though  ins  firearms  policy  forbids  the  firing  of  warning  shots  by  ins  personnel,  including  the 
Border  Patrol,  immigration  law  enforcement  agents  in  the  field  routinely  ignore  the  prohibition.  As 
noted  in  Section  II,  ins  policy  states: 


"  MuriUo.  p.  12. 

"  Ibid. ,  pp.  6-7  (describing  the  detention  of  H&rtor  Ortiz,  Mirta  Flores,  and  two  others). 

^  IbUL.p.  14. 

■>  This  account  is  based  on  telephone  interviews  with  Kino  Flore*.  Principal  of  Carl  Haydea  Community  Hi^  Sdiool 
and  community  activists,  as  well  as  press  article*. 

"  Press  statement  of  Representative  Ed  Pastor  (D— AZ).  March  IS,  1993. 
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Firing  a  firearm  should  be  done  only  with  the  intent  of  rendering  the  person  at  whom  the  firearm 
is  discharged  incapable  of  continuing  the  activity  that  caused  the  officer  to  shoot.  Therefore,  the 
firing  of  warning  shots  is  prohibited.'^ 

Despite  these  regulations,  during  two  recent  trials  of  agents  of  the  Border  Patrol,  other  agents 
testified  that  warning  shots  are  fired  regularly.  For  example,  in  testimony  at  the  trial  of  former  Arizona 
Border  Patrol  agent  Gary  Patrick  Callahan,  Agent  Glenn  C.  Waltz  testified,  "It's  against  Border  Patrol 
policy,  but  everyone  at  the  station... would  fire  your  gun  up  in  the  air.  And  [smugglers]  would  drOp 
their  loads  and  run  off."" 

Testimony  during  the  December  1992  murder  trial  of  Border  Patrol  Agent  Michael  Elmer  in  Tucson, 
dramatically  illustrated  Border  Patrol  agents'  total  disregard  of  the  prohibition  on  warning  shots.  (.Sec, 
Section  II. A.)  Agent  after  agent  testified  that  warning  shots  are  fired  nightly  in  the  remote  canyons 
along  the  border  with  Mexico. 

Border  Patrol  Agent  Frank  Arellano,  for  instance,  testified  that  he  was  not  concerned  by  shots  he 
heard  nearby  during  a  March  1992  incident: 

Well,  it  is  like— along  the  border  and  stuff  like  that  you  hear  shots  every  night,  so  I  don't  know  if 
I  would  say  I  was  alarmed.  Like  I  said,  I  didn't  hear  any  radio  traffic,  so,  no,  I  guess  I  wasn't 
alarmed...." 

Agent  Salvador  Garcia  testified  during  the  same  trial  that,  "On  any  given  night,  anywhere  along  the 
border,  you  can  hear  shots  being  fired."" 

The  use  of  warning  shots  by  Border  Patrol  agents  is  well-known  even  outside  the  agency,  yet  as  of 
December  1992,  Border  Patrol  supervisors  had  not  taken  steps  to  curtail  this  dangerous  practice.  For 
example,  during  the  Elmer  trial,  the  wife  of  Thomas  Watson,  Agent  Elmer's  partner,  testified  that  her 
husband  had  told  her  that  "he  did  fire  warning  shots,  and  it  is  something  that  I  had  heard  anyway,  it 
was  common  practice."'*  She  went  on  to  testify  that  she  knew  that  warning  shots  were  against  policy, 
and  added:  "It  is  a  very  common  practice,  but  it  is  not  a  policy,  no.""  Nonetheless,  at  a  U.S.  Civil 
Rights  Commission  hearing  in  April  1993,  Border  Patrol  Chief  Ronald  Dowdy,  the  senior  Border  Patrol 
official  in  the  Tucson  area,  testified  that  supervisors  were  unaware  of  the  routine  use  of  warning  shots 
by  agents  before  the  Elmer  trial.  He  stated  that  he  was  now  looking  into  the  matter." 


'^  INS  Administrative  Manual  Section  4210,  p.  5. 

"  McDonnell  and  Rotella,  'When  Agents  Cross  Over.'  Agent  Callahan  was  convicted  on  cocaine  trafficking 
charges. 

**  Elmer  transcripts,  December  3,  1992  (testimony  of  Frank  Arellano),  p.  IS. 

"  !bH  .  December  10,  lOQ?,  (testimony  of  Salvador  Garcia),  p.  33.  That  Garcia  was  not  frightened  by  the 
widespread  firing  of  shots  suggests  that  he  believed  these  were  not  fired  at  Border  Patrol  agents,  but  more  lilcely  by 
them. 

••  Ibid. ,  December  8,  1992,  (testimony  of  Loreta  Diane  Watson)  p.  70. 

"  Ibid. .  p.  87. 

"  Testimony  of  Ronald  Dowdy  before  the  U.S.  Commission  on  Civil  Rights  Commission,  April  16,  1993. 
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Warning  shots  appear  to  be  an  integral  part  of  "drug  interdiction  operations,"  which,  as  was  revealed 
during  the  Elmer  trial,  can  be  both  comical  and  dangerous.  Border  Patrol  agents  testified  that  "they 
don't  train  us  at  all  in  drug  interdiction.""  Watson  testified  that  the  preferred  method  of  interdicuon 
is  to  sneak  up  on  "mules"  or  drug  couriers,  yell  at  them,  jump  up  and  down  and  fire  into  the  air  or  at 
the  mules.  The  desired  result  is  for  the  mules  to  drop  their  "loads,"  or  the  dnigs  that  they  are  allegedly 
transporting  into  the  United  States,  and  then  run  back  into  Mexico.* 

An  Arizona  Army  National  Guard  communications  specialist  who  was  working  with  Agent  Elmer 
during  a  March  18,  1992,  drug  interdiction  operation  testified: 

I  do  remember  Mike  Elmer  saying  that  they  were  shooting  between  their  legs  and  at  their  feet 
to  get  them  to  drop  whatever  they  were  carrying  and  they  would  run." 

2.  Failure  to  Report  Weapons  Discharges 

As  noted  in  Section  n.A.,  agents  do  not  follow  firearms  reporting  guidelines,  which  state: 

Any  employee  who  discharges  a  firearm,  or  is  involved  in  or  observes  a  reporuble  shooting 
incident,  shall  verbally  notify  the  first-line  supervisor  as  soon  as  time  and  circumstances  permit,  but 
before  the  officer  goes  off  duty....  Employees  who  discharge  a  firearm,  or  are  involved  in  a  shooung 
incident,  shall  be  required  to  provide  a  written  report  of  the  incident  within  sixteen  (16)  hours  of 
the  incident.  Any  other  employee  who  observes  a  shooting  incident,  but  does  not  discharge  a  fir^rm 
or  is  not  directly  involved  in  a  shooting  incident,  shall  be  required  to  provide  a  written  report  of  the 
incident  before  the  termination  of  the  shift." 

Testimony  showed  that  even  though  several  agents  wimessed  or  became  aware  of  two  serious 
shooting  incidents  near  Nogales,  Arizona-the  March  18,  1992  firing  on  a  group  of  30  undocumented 
immigrants  and  the  June  12,  1992  shooting  at  three  men— only  one  agent  came  forward  to  report  that 
shots  had  been  fired.  Further,  agents  testified  that  they  were  aware  that  it  was  INS  policy  to  report  any 
shootings  during  their  shifts,  yet  stated  that  shootings  are  so  commonplace  that  no  one  bothers  to  report 
them.  One  agent  stated  that,  "if  you  report  that  [shots  were  fired]  you  will  be  in  the  office  every  day 
for  at  least  two  hours  or  three  hours.  Like  1  said,  you  hear  shots  every  night." 

At  the  Elmer  trial.  Agent  Watson  also  testified  that,  when  Border  Patrol  agents  check  in  their 
weapons  at  the  end  of  their  shifts,  the  ammunition  clips  usually  are  not  checked.  Agent  Watson  went 
on  to  testify  that  "-iveryone  at  the  station  always  had  a  couple  of  extra  rounds"  so  they  could  replace 
any  bullets  fired  while  on  duty  without  having  to  report  that  shots  were  fired.  Watson  went  on  to  testity 


"  Elmer  transcripts.  December  9.  1992.  (testimotiy  of  Tliomas  Wmsoo),  p.  86. 


*  As  Border  Pitrol  ageat  Thomas  Watsoa  testifled:  . 

Well,  we  tAjint  Elmer  and  Agent  Watson]  have  talked  about  firing  warning  shots.  It  is  the  easiest  way  to  do  it  and 
the  safest  way  of  jumping  a  load.. ..It  is  easier  and  it  is  kind  of  the  way  we  did  down  there,  is  jump  up  and  yell 
Border  Patrol  and  shoot  up  in  the  air.  shoot  up  in  the  air,  and  they  drop  the  bundles  and  tun. 
Elmer  transcripts,  December  9,  1992,  (testimony  of  Thomas  Watson),  p.  21. 

"  Elmer  transcripts,  December  3,  1992,  (testimony  of  Andrew  Priesner),  p.  17. 

"  INS  Administntive  Manual  Section  4210,  pp.  9-10. 

"  Elmer  transcripts,  December  3,  1992.  (testimony  of  Frank  Arellano)  p.  25. 
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that,  "...you  keep  them  [extra  bullets]  in  your  lockers  [sic]  so  you  can  fill  them  up  in  case  you  shoot 
at  a  rabbit  or  warning  shots.  "** 

3.  Immediate  Deportatioo 

Americas  Watch  has  received  reports  that  immigration  law  enforcement  officials  have  deported  non- 
citizen  minors  without  allowing  them  to  notify  their  parents  (as  in  one  case  described  below)  or  withdut 
allowing  them  to  complete  medical  treatment  or  collect  their  belongings  (as  in  the  second  case  described 
below).  The  insensitivity  displayed  in  these  cases  is  symptomatic  of  the  disdain  with  which  iNS  agents 
often  treat  detainees. 

Teenagers  deported  without  parental  notiTication:  In  November  1992,  two  teenagers  were  arrested 
by  the  ins  at  their  high  school  in  Omaha,  Nebraska,  and  subsequently  deported  to  Mexico."  According 
to  reports,  the  parents  of  the  two  youths  were  not  notified  by  the  iNS  that  their  children  had  been 
deported. 

The  two  teenagers— Ambrosio  Ldpez,  age  17,  and  Augustfn  Antuiiez,  age  15— were  in  class  at 
Omaha's  South  High  School  on  November  6,  1992,  when  they  were  summoned  to  the  principal's  office. 
INS  agents,  who  had  presented  an  arrest  warrant  for  the  two  teenagers,  took  custody  of  the  youths 
without  calling  their  parents.  The  father  of  one  of  the  youths  only  learned  of  the  deportation  when  his 
son  called  him  from  Nogales.  The  mother  of  the  other  youth  heard  about  her  son's  arrest  from  friends 
a  day  after  it  took  place. 

L<5pez  and  Antunez  were  detained  by  the  iNS  for  three  days  before  they  were  taken  across  the  border 
to  Nogales,  and  left  there  without  food,  extra  clothes,  or  money.  The  father  of  one  of  the  youths 
complained  that  his  son,  "was  sick  with  gastritis,  with  no  money,  no  relatives,  and  in  a  strange 
town."** 

Following  an  outcry  from  the  community  and  elected  officials,  the  youths  were  returned  to  their 
parents,  seven  weeks  after  their  arrest.  Although  the  parents  of  the  two  teenagers  have  gained  legal 
residence  in  the  United  States,  the  youths  have  been  denied  residency  and  can  still  be  deported. 

Federico  P6rez  Cruz:  Perez,  a  25-year-old  Mexican  citizen  from  Cuemavaca,  Mexico,  told 
Americas  Watch  that  in  late  October  1992,  he  was  sleeping  in  his  hospital  bed  in  Las  Vegas,  Nevada, 
recuperating  from  a  leg  injury,  when  a  female  Border  Patrol  agent  entered  his  hospital  room  and  told 
him  that  he  was  being  deported  immediately."  He  was  not  allowed  to  pack  his  belongings.  When  he 
was  removed  from  the  hospital,  P^rez  had  a  metal  pin  in  his  leg  to  help  it  heal.  He  told  Americas 
Watch  that  he  did  not  know  if  the  pin  should  remain  in  his  leg.  When  the  agents  placed  him  in  the 
Border  Patrol  van,  Perez  reports  that  the  agents  mishandled  his  injured  leg,  thus  causing  him  severe 
pain. 


*■  Ibi<L,  December  9,  1992   (testimony  of  Thomas  Watson),  p.  61. 

"  Bruce  E.  Jotunsen.  'Kidnapped  by  'La  Migra,"  The  Progressive,  April  1993,  p.  21. 

"  This  account  is  based  on  a  March  20  interview  with  Federico  P6rez  Cruz  in  Tijuana,  Baja  California,  Mexico. 
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IV.  FAmURE  OF  THE  EXISTING  COMPLAINT 
AND  REVIEW  PROCEDURES 

Americas  Watch  believes  that  the  procedures  currently  in  place  for  the  receipt  and  investigation  of 
complaints  of  alleged  abuses  by  iNS  and  Customs  Agents  are  inadequate.  These  procedures,  as  well  as 
obstructive  actions  of  agents  guarantee  that  complaints  are  underreported.  In  the  case  of  the  iNS,  even 
if  a  complaint  is  filed,  the  investigations  mechanisms  utilized  are  plagued  by  overlapping  jurisdiction 
and  broad  gaps  that  result  in  inadequate  investigations  and  ultimately  impunity  for  abusive  agents.  Both 
systems  are  further  undermined  by  near  total  secrecy  and,  in  the  case  of  the  INS,  excessive  discretion 
in  the  disciplinary  process  that  fosters  cronyism  in  the  application  of  sanctions.  Each  of  these  factors 
is  considerol  below. 

A.  Ignorance  and  Fear  Lead  to  Underreporting  of  Abuse 

Ignorance  about  the  proper  procedures  for  filing  a  complaint  alleging  abuse  is  widespread  throughout 
the  border  region.  According  to  a  recent  study  of  the  relationship  between  the  community  and 
immigration  law  enforcement  authorities  in  the  lower  Rio  Grande  Valley,  "the  greatest  obstacle  to  filing 
complaints  about  alleged  mistreatment  is  the  absence  of  information  about  the  existence  of  [a]  complaint 
procedure. "" 

The  Rio  Grande  Valley  study,  directed  by  Robert  Koulish  of  the  University  of  Wisconsin,  polled 
residents  of  the  lower  Rio  Grande  Valley  on  their  attitudes  and  interactions  with  immigration  law 
enforcement  authorities  in  the  region."  Of  250  respondents,  Koulish  found  that  only  32,  or  12.8%, 
believed  that  it  was  even  possible  to  file  a  complaint.  Koulish  also  found  that  of  the  72  people  who 
actually  suffered  abuses,  only  12  victims  registered  any  sort  of  complaint. 

One  example  of  this  phenomenon  was  provided  by  30-year-old  Ramdn  Rivera,  a  Ciudad  Juirez 
resident  who  told  Americas  Watch  how  he  had  been  beaten  badly  by  Border  Patrol  agents  four  years 
earlier  while  in  a  detention  facility.  Rivera  only  decided  to  report  the  beating  after  seeing  a  Mexican 
television  program  which  gave  viewers  information  about  how  to  report  cases  of  abuse  in  the  El  Paso- 
Juirez  area  to  local  advocacy  groups.  Before  that,  he  had  no  idea  as  to  how  or  where  he  could  report 
such  incidents. 

Rivera's  experience  was  typical  of  many  victims  with  whom  we  spoke  throughout  the  border  region. 
In  fact,  after  dozens  of  interviews  with  victims,  witnesses,  human  rights  investigators,  attorneys,  and 
immigration  law  enforcement  authorities,  Americas  Watch  was  not  informed  of  a  single  case  in  which 
a  victim  was  assisted  by  immigration  law  enforcement  agents  when  attempting  to  file  an  abuse 
complaint. 

Fear  of  being  deported  and  embarrassment  about  being  a  victim  of  police  abuse  also  contribute  to 
lack  of  reporting  of  abuses.  Shortly  after  faculty  at  Bowie  High  School  began  to  gather  evidence  for  a 
possible  lawsuit  against  the  Border  Patrol: 


"  Robert  Koulish.  Director,  Border  Intenction  Project,  'Pilot  Study  of  the  Relitionship  between  the  Lower  Rio 
Crude  Valley  Communicy  ud  bnmi^tioo  Authorities,'  (Draft.  May  1993). 

"  Koulisb's  pilot  study  was  performed  by  students  at  the  University  of  Texas,  Pan  American,  who  interviewed 
acquaintances  and  residents  of  their  communities.  The  study  provides  insights  into  the  experience  of  a  community  that 
interacts  oo  a  daily  basis  with  immigration  law  enforcement  authorities. 
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Bowie  students  began  to  come  forward  to  offer  testimonials  of  their  own.  Stories  of  incidents 
that  occurred  two  months,  six  months,  one  year,  two  years  ago,  stories  of  verbal  abuse,  threats, 
sexual  harassment,  several  charges  of  physical  abuse. ...""' 

As  Robert  Tomsho  wrote  in  the  Wall  Street  Journal,  even  U.S.  citizens  fail  to  complain  because 
they: 

...are  humiliated  to  have  been  mistaken  for  a  criminal  or  something  other  than  a  U.S.  citizen.  , 
"You  wouldn't  even  tell  your  friends  about  it,"  sighs  Bowie  High  School  secretary  Grace 
Hera^dez."" 

Indeed,  as  the  case  of  Nieden  Susie  Diaz  shows,  you  might  not  even  tell  your  mother.  After  the 
lawsuit  at  Bowie  High  had  gathered  momentum,  Diaz  came  forward  with  her  story:  a  few  years  earlier, 
she  had  been  stopped  and  beaten  by  Border  Patrol  agents  who  kicked  her  about  twenty  times,  even  after 
she  had  fallen  to  the  ground.  {See,  Section  lU.D.)  Despite  being  bruised  and  in  pain  afterwards,  Diaz 
told  no  one,  including  her  mother,  about  the  incident  until  the  Bowie  High  School  lawsuit. 

As  we  noted  in  Brutality  Unchecked,  the  undocumented,  because  of  their  unprotected  status, 
unfamiliarity  with  English,  U.S.  law  and  customs,  and  fear  of  deportation  or  imprisonment,  are  even 
less  likely  to  complain  formally.  Unfortunately,  as  we  detail  below,  immigration  law  enforcement 
authorities  all  too  often  use  this  vulnerability  to  guarantee  impunity  for  their  abuses. 

B.  Problems  with  the  INS  Complaint  Procedures 

For  some  time,  the  iNS  has  proudly  boasted  a  low  complaints-to-arrest  ratio.""  Presumably,  this 
low  ratio  should  be  taken  as  an  indication  that  INS  agents  rarely  commit  abuses.  Instead,  Americas 
Watch  believes  that  the  figure  is  an  indictment  of  the  existing  complaint  process,  and  a  result  of  other 
mechanisms  used  by  INS  agents  to  dissuade  victims  from  complaining.  Americas  Watch  notes  several 
fundamental  problems  with  the  complaint  procedures,  including: 

•  the  lack  of  a  complaint  form; 

•  the  lack  of  a  comprehensive  and  systematic  procedure  for  informing  the  public  of  its  right  to 
complain; 

•  a  low  ratio  of  investigators  to  total  employees; 

•  the  lack  of  an  adequate  appeals  process;  and 


too 


p.  5. 


Louis  Dubose,  "Suing  the  Border  Patrol:  The  Battle  at  Bowie  High  School,'  The  Texas  Observer.  Dec.  U,  1992, 


'°'  Robert  Tomsho,  'Matter  of  Principle:  High  School  in  El  Paso  Gives  the  Border  Patrol  .\  Civil-Rights  Lesson,* 
Wall  Street  Journal,  Februaiy  23,  1993. 

'"  Since  1989,  the  Immigration  and  Naturalization  Service  has  boasted  that  there  is  only  one  registered  complaint 
for  every  17,000  arrests. 
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•    incomplete  complaint  statistics  and  the  failure  to  publish  statistics  on  a  regular  basis."" 

Another  contributing  factor  in  the  underreporting  of  complaints  is  the  belief  on  the  part  of  iNS 
officials  that  they  are  not  responsible  for  receiving  complaints  alleging  abuse  by  ins  personnel.  Border 
Patrol  Chief  for  the  San  Diego  Sector  Gustavo  de  la  Vina  typified  this  attitude  at  a  recent  U.S. 
Commission  on  Civil  Rights  hearing,  when  he  stated  his  belief  that  the  complaint  procedures  were 
adequate  since  every  detainee  is  handed  over  to  a  Mexican  official  to  whom  they  can  complain. 

In  addition  to  these  factors,  Americas  Watch  has  found  that  complaints  against  ins  agents  are 
underreported  for  other  reasons,  including  the  use  of  tactics  to  dissuade  victims  from  complaining, 
dissuasion  tactics  directed  at  other  agents,  and  the  threat  of  criminal  counter-charges.  Each  of  these 
factors  is  considered  below. 

1.  Agents  dissuade  victims  from  filing  complaints 

INS  agents  use  a  variety  of  methods  to  dissuade  wimesses  and  victims  from  reporting  violations, 
ranging  from  misinforming  them  about  the  complaint  procedures  to  threatening  to  bring  counter-charges 
against  them. 

The  reluctance  of  agents  to  assist  witnesses  and  victims  of  abuse  in  their  attempts  to  file  complaints, 
in  combination  with  the  intentional  blocking  of  such  complaints,  assures  that  the  number  of  complaints 
actually  received  does  not  reflect  the  actual  number  of  abuses.  As  a  recent  investigative  report  by  the 
El  Paso  Times  concluded,  "the  Immigration  and  Naturalization  Service,  the  Border  Patrol  and  U.S. 
Customs  Service  can  tout  low  abuse  rates  because  they  regularly  brush  off  attempts  to  report 
misconduct."'"* 

The  El  Paso  Times  study  showed  that  half  of  the  agenu  who  were  approached  by  complainants 
ridiculed  them,  gave  them  incomplete  information,  told  them  to  report  complaints  to  the  Mexican 
Consulate,  or  could  not  communicate  in  Spanish.  In  one  particularly  outrageous  case,  an  iNS  inspector, 
baffled  by  a  man  who  wanted  to  report  a  case  of  verbal  abuse,  eventually  sent  him  to  a  fruit  inspector 
with  the  Department  of  Agriculture  to  lodge  a  complaint."" 

Americas  Watch  interviewed  victims  of  abuse  whose  attempts  to  report  violations  were  thwarted. 
For  example,  Juan  Antonio  Velisquez,  who  allegedly  was  beaten  by  a  Border  Patrol  agent  in  El  Paso, 
Texas,  in  February  1992,  attempted  to  report  the  abuse  several  times,  to  no  avail.  {See,  Section  III. A.). 
On  each  occasion  he  was  told  that  he  would  be  contacted  within  days,  but  never  was.  Further,  he  was 
never  informed  that  he  could  contact  the  Department  of  Justice's  Office  of  the  Inspector  General  or  the 
FBI  directly. 


""  Americas  Watch.  Bnaality  Unchedced,  p.  3  (citing  U.S.  Commission  on  Civil  Rights.  The  Tarnished  Golden 
Door:  Ovil  Rights  Issues  in  Immigration.  1980);  Immigration  Law  Enforcement  Monitoring  Project,  American  Friends 
Service  Committee,  'Preliminary  Comments  on  §  503(a)(5)(B)  of  the  Immigration  Act  of  1990,"  1991. 

""  Paul  Salopek,  'Tapes  show  flawed  complaint  process,*  El  Paso  Tunes,  December  7,  1992. 

'"  Paul  Salopek.  'U  Migta:  The  Border  Patrol's  Wall  of  Silence,*  The  Texas  Observer,  March  12.  1993,  p.  10. 
Salopek  used  the  information  from  the  El  Paso  Tunes  survey  in  this  article. 
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2.  Agents  dissuade  fellow  agents  from  reporting  abuses 

In  addition  to  dissuading  witnesses  and  victims  of  abuse  from  filing  complaints,  ins  agents  also 
dissuade  fellow  agents  from  reporting  abuses  and  violations.  As  described  elsewhere  in  this  report,  the 
Elmer  trial  in  Tucson  revealed  that  agents  adhered  to  a  strict  code  of  silence  and  rarely  reported  human 
rights  abuses  or  infractions  of  iNS  rules.  {See,  Section  ni.E.)  Agent  Thomas  Watson,  Elmer's  partner, 
has  stated  that  he  believes  that  he  was  fired  for  reporting  his  partner's  role  in  the  Miranda  Valenzuela 
shooting,  not  for  breaking  agency  rules,  as  the  iNS  has  stated.  A  recent  Los  Angeles  Times  article 
reported  tiiat  FBI  agents  had  complained  in  a  letter  that  Border  Patrol  agents  in  the  Tucson  area  were 
being  "dissuaded"  by  fellow  agents  from  reporting  abuses.'* 

Last  year,  a  Border  Pati-ol  agent  stationed  at  Imperial  Beach,  California,  testified  against  fellow 
agent  Frank  Jeschke  at  the  latter's  trial  on  assault  charges.""  After  she  testified  that  Jeschke  had  a 
reputation  for  abusive  behavior,  she  began  to  receive  threats  in  her  mail.  At  Jeschke's  hearing  she  had 
testified,  "There  is  a  code  that  we  are  not  supposed  to  tell  on  other  agents.""" 

3.  Counter-charges 

One  of  the  most  effective  methods  employed  by  iNS  agents  to  prevent  abuses  from  being  reported 
is  the  filing  of  intimidating  criminal  misdemeanor  or  felony  charges  against  victims  of  abuse.  iNS  agents 
are  aware  that  most  abused  migrants  will  not  defend  themselves  against  trumped  up  charges  and  instead 
will  accept  voluntary  return  to  Mexico  or  plea  bargains,  rather  than  pursue  complaints  against  abusive 
agents. 

In  a  recent  article  in  the  Los  Angeles  Times,  a  retired  Border  Patrol  supervisor  from  San  Diego 
explained: 

The  agents  either... frighten  the  person  into  not  making  a  complaint  against  them  or  they  come 
up  with  some  kind  of  a  counter-charge:  'Yeah,  I  thumped  up  on  the  person,  but  he  jumped  me 
and  we  were  fighting....'"" 

Recent  examples  of  tiie  filing  of  counter-charges  include: 

Jos6  Ramirez  Montano:  The  American  Friends  Service  Committee  reports  that  on  February  6, 
1993,  Jose  Ramirez  Montaiio  was  choked,  kicked,  and  beaten  by  a  Border  Patrol  agent  near  the  San 
Ysidro/Tijuana  border  crossing.  The  Border  Patrol  agent  became  angry  with  Ramirez  when  he  tried  to 
protect  himself  during  the  attack,  and  dragged  him  to  another  location  and  beat  him  again. 

After  the  beating,  Ramirez  was  taken  to  Harbor  Hospital  in  San  Diego  for  treatment  of  his  injuries, 
and  then  to  the  Metropolitan  Correctional  Center.  When  Ramirez  stated  that  he  was  going  to  file  a 
complaint  to  protest  the  beating,  he  was  charged  with  assaulting  a  federal  officer.  Even  though  the  agent 
involved  apparentiy  was  not  injured,  Ramirez  received  a  tiiree-month  sentence.  Once  he  completes  his 
sentence  he  likely  will  be  deported  by  a  judge  and  not  allowed  to  re-enter  the  United  States. 


"*  McDonnell  and  Rotella,  "When  Agents  Cross  Over. " 
""  Rotella  and  McDonnell,  'A  Seemingly  Futile  Job." 
'"  Ibid. 
'"  McDonnell  and  Rotella,  'When  Agents  Cross  Over." 
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Evangelina  Alcocen  The  case  of  Evangelina  Alcocer  is  another  instance  of  the  use  of  counter- 
charges to  dissuade  complaints  (see  Section  III.  A.).  Alcocer  allegedly  witnessed  her  mother  being  beaten 
by  Border  Patrol  Agent  Mario  Bellamy  on  June  30,  1992.  After  Bellamy  allegedly  had  taken  the  keys 
from  Alcocer' s  automobile  and  tossed  them  to  the  ground  for  her  to  retrieve,  he  pointed  his  gun  in  her 
neck.  When  she  stood  up  with  her  keys,  Alcocer  sprayed  mace  in  Bellamy's  face.  As  a  result  of  the 
incident,  Alcocer  was  prosecuted  for  assaulting  a  federal  officer.  Alcocer"  s  mother,  Marganta 
Rodrfguez,  and  her  sister,  Socorro  Rodriguez  de  Vlsquez  told  Americas  Watch  that  although  Alcocer 
believed  herself  to  be  in  the  right,  she  feared  that  she  might  lose  her  children  and  her  residency  if 
convicted  and  therefore  agreed  to  a  plea  anangement. 

Manuel  Quezada:  Last  year,  the  final  chapter  was  written  in  a  widely-publicized  case  involving  the 
alleged  use  of  counter-charges  to  harass  a  victim  of  Border  Patrol  abuse.  On  January  14, 1992,  15-year- 
old  Manuel  Quezada  de  la  Torre  pleaded  guilty  to  illegally  entering  the  United  States.^  Federal 
prosecutors  dropped  charges  of  assault  that  had  originally  been  filed  against  the  youngster. 

Quezada,  a  slight  5-foot-l,  98-pound  teenager,  and  Border  Patrol  Agent  Farrell  F.  Fisher  give  vastly 
different  versions  of  the  October  21,  1991  scuffle  that  resulted  in  Quezada's  prosecution.  Accordmg  to 
court  documents  filed  in  the  case,  the  Border  Patrol  alleged  that  Quezada  punched  Fisher  m  the  face, 
bloodying  his  lip.  In  response,  Fisher  pushed  the  teenager,  who  fell  back  against  a  6-foot  wall  and  then 
onto  the  ground,  splitting  open  his  head.'" 

Quezada  claims  that  he  hit  no  one.  While  scrambling  over  a  wall  with  a  guide,  he  encountered 
Fisher.  He  and  the  guide  jumped  to  the  ground.  In  the  process,  Quezada  contends  the  guide  accidenully 
kicked  Fisher  in  the  mouth.  The  guide  fled,  leaving  Quezada  alone  with  the  much  larger  Fisher. 
Quezada  indicated  that  Fisher  struck  him  with  the  flashlight  on  his  head.  Fisher's  cut  required  two 
stitches;  Quezada's  wound  was  closed  with  three  staples." 

Miguel  Escobar,  a  spokesman  for  the  Mexican  Consulate  summarized  the  Mexican  government's 
version  of  the  incident: 

We  never  believed  that  a  15-year-old  boy,  who  looks  like  12— very  slender,  very  small— did 
actually  attack  the  officers  of  the  Border  Patrol.  You  don't  try  to  attack  someone  as  big  and  as 
well  conditioned  as  these  guys,  who  carry  pistols."' 

4.  Fear  of  extended  detention  as  material  witness 

Another  disincentive  for  an  undocumented  immigrant  who  wishes  to  bring  a  complaint  or  serve  as 
a  wimess,  is  the  possibility  that  he  or  she  might  be  detained  as  a  material  wimess  in  jail  or  at  an  ins 
fecility.  In  cases  where  the  FBI  or  the  oiG  investigates  an  allegation  of  criminal  wrongdomg,  an 
undocumented  immigrant  who  cooperates  with  that  investigation  may  be  detained  for  several  months. 


"•  Aim  Abrahamson.  'BonJer  Assault  Case  Against  Boy  Dropped.'  Los  Angeles  Tunts.  Jaauary  15,  1992. 

'"  auL 

'"  Ibid. 
"'IbUL 
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C.  Failure  of  the  Existing  INS  System  to  Process  Complaints  Adequately 
1.   Overview 

The  internal  mechanisms  for  examining  complaints  against  iNS  agents  are  designed  to  guarantee 
thoroughness  by  having  cases  of  abuse  investigatoi  or  overseen  at  several  levels.  In  practice,  however, 
the  tiered  system  results  in  jurisdictional  overlaps  or  gaps,  often  allowing  agents  to  escape  discipline 
for  their  abusive  conduct.  The  diffusion  of  responsibility  for  review  allows  complaints  to  float  through 
the  system  without  anyone  ensuring  that  agents  responsible  for  abuse  receive  any  sanction.  From  our 
many  calls  to  the  Office  of  the  Inspector  General  and  the  Criminal  Section  of  the  Civil  Rights  Division 
of  the  Department  of  Justice,  and  our  review  of  the  many  cases  we  examined  firsthand,  we  have  been 
able  to  piece  together  the  following  sketch  of  how  the  iNS  review  system  works.  This  overview  is 
intended  to  point  out  flaws  in  the  existing  structure  that  allow  abusive  agents  to  continue  unchecked. 

Prior  to  1989,  complaints  of  INS  misconduct  were  handled  within  the  agency  by  its  Office  of 
Professional  Responsibility  (OPR).  In  April  1989,  Congress  established  the  Office  of  the  Inspector 
General  (oiG),  within  the  Department  of  Justice,  but  outside  the  iNS,  to  strengthen  the  internal  audit  and 
investigative  activities  of  the  department,  including  the  ins.  Many  iNS  personnel  who  formerly  worked 
for  OPR  became  investigators  with  the  OIG,  as  have  many  other  former  ins  employees."*  Thus,  ex-iNS 
personnel  continue  to  review  and  investigate  complaints  of  their  former  ins  colleagues'  misconduct.'" 

More  worrisome  is  the  fact  that  the  vast  majority  of  abuse  cases  are  investigated  by  INS  and  Border 
Patrol  managers  themselves.  According  to  the  OIG,  of  the  cases  that  the  oiG  deems  worthy  of 
investigation,  nine  out  of  ten  are  referred  back  to  the  INS  and  Border  Patrol  for  investigation.'"  This 
tendency  to  send  cases  to  the  agency  for  investigation,  combined  with  the  fact  that  former  INS  and 
Border  Patrol  personnel  staff  make  up  roughly  40%  of  the  investigations  scaff  of  the  OIG,  raises  serious 
concerns  about  the  independence  of  investigators. 

A  complaint  may  reach  the  OIG  by  various  means.  First,  the  OIG  operates  a  hotline  to  receive 
complaints.  Unfortunately,  ignorance  about  the  existence  of  the  hotline  is  widespread.  As  the  previous 
discussion  of  dissuasion  by  ins  agents  shows,  individuals  with  complaints  are  rarely  directed  to  the  oiG's 
hotline  number,  even  if  they  express  an  interest  in  complaining.  No  comprehensive  efforts  have  been 
made  by  the  iNS  to  inform  the  public  of  its  right  to  complain  through  the  hotline. 

Even  if  a  complainant  learns  of  the  existence  of  the  oiG  hotline,  there  is  no  guarantee  that  she  will 
be  successful  in  lodging  a  complaint.  For  example,  when  Americas  Watch  staff  called  the  OIG  hotline 
one  Saturday,  we  received  a  recorded  message,  in  English  only,  indicating  that  the  hotline's  operation 
hours  are  Monday  through  Friday,  8:30  a.m.  to  5  p.m.  That  recording  also  gave  the  number  of  a  toll 


'"  According  to  Che  OIG,  SS  of  the  135  current  QIC  investigators  are  former  INS  employees. 

"'  OPR  continues  to  exist  withi,)  the  ins,  although  OIG  staff  responding  to  our  inquiries  could  not  describe  what  the 
-.R  b  duties  arc  U.S  Repr  \-'jtive  Jim  Bates  concluded  in  1990  that  "overlapping  jurisdiction  [of  the  OPR  and  010] 
is  used  as  the  excuse  for  inaction.*  Louise  Palmer,  'Agents  of  Abuse:  Who  Is  Monitoring  the  Border  Patrol,*  Texas 
Ohserver,  December  21,  1990 

'"  This  figure  was  given  by  an  oic  supervisor  during  a  May  4,  1993  telephone  interview  with  Americas  Watch.  In 
fact,  the  Office  of  the  Inspector  General  stated  in  a  May  6,  1993,  letter  to  Representative  Don  Edwards  (D-CA)  that 
between  April  1989  and  April  1993,  the  OIG  investigated  only  22  of  the  635  civil  rights  complaints  involving  Border 
Patrol  agents  that  it  reportedly  received— less  than  four  percent  of  the  total. 
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call,  24-hour  fax  line.  Few,  if  any,  undocumented  immigrants  have  access  to  fex  machines,  even 
assuming  they  are  able  to  understand  recorded  messages  in  English. 

Americas  Watch  staff  also  called  the  oig  hotline  at  the  Department  of  Justice  three  times  during 
operating  hours  and  asked,  in  Spanish,  how  to  make  a  complaint.  Two  times  the  person  who  answered 
could  not  communicate  in  Spanish,  and  explained  in  English  that  she  could  not  speak  Spanish.  A  third 
time,  the  same  person  put  the  caller  on  hold  for  several  minutes.  When  a  man  who  could  speak  some 
basic  Spanish  took  the  call,  he  was  asked  how  to  make  a  complaint  against  a  Customs  agent.  He  gave 
the  caller  the  Department  of  Treasury's  OIG  number.  This  number  had  a  recording  on  in  the  middle" of 
the  day  saying  they  would  be  closed  until  later  in  the  afternoon.  Even  if  the  hotline  had  been  staffed 
at  the  time  of  our  call,  the  Department  of  Treasury's  OIG  has  told  Americas  Watch  that  it  does  not 
handle  civil  rights  complaints.  If  an  employee  of  the  oig  at  the  Department  of  Justice  does  not  know 
which  types  of  complaints  the  oig  at  the  Department  of  Treasury  handles,  it  is  unreasonable  to  expect 
a  complainant  to  understand  the  correct  procedure. 

Another  method  by  which  the  oig  receives  complaints  is  from  ins  employees.  When  an  iNS 
employee  or  a  victim  seeks  to  complain,  her  complaint  is  ordinarily  directed  to  a  field  office  supervisor. 
The  local  supervisor,  in  turn,  should  pass  the  complaint  on  to  OIG.  There  is  no  way  to  know  with  any 
certainty  what  percentage  of  complaints  are  actually  forwarded  to  the  oig,  because  complainants  are  not 
notified  about  the  status  of  the  investigation  into  their  complaint— or  even  whether  an  investigation  has 
been  initiated  at  all. 

Complaints  reaching  the  oig  are  directed  to  different  divisions,  depending  on  their  na.ture.  If  the 
complaint  involves  an  allegation  of  an  offense  which  is  prosecutable  under  the  federal  criminal  civil 
rights  statutes  (18  U.S.C.  §  241,  and  18  U.S.C.  §  242),  it  will  be  referred  to  the  Criminal  Secnon  of 
the  Civil  Rights  Division  of  the  Department  of  Justice,  oig  personnel  contend  that  if  there  is  any  doubt 
about  whether  a  case  is  prosecutable,  it  is  referred  to  the  Civil  Rights  Division.  If  not,  the  case  remains 
with  the  oig. 

2.  The  Criminal  Section  of  the  Civil  Rights  Division 

The  Criminal  Section  of  the  Civil  Rights  Division  is  responsible  for  determining  whether  to 
investigate  and  then  prosecute  complaints  of  abuse  by  INS  and  Customs  agents.  In  the  initial  stage  of 
review,  if  a  complaint  alleges  facts  that  constitute  a  non-trivial,  criminal  civil  rights  violation 
(complaints  at  this  stage  are  accepted  at  face  value),  then  the  Criminal  Section  will  order  the  case 
investigated.  If  not,  complaints  that  allege  misconduct  by  ins  employees  are  returned  to  the  oig. 

According  to  the  Criminal  Section,  because  the  INS  is  an  entity  within  the  Department  of  Justice, 
and  because  of  concerns  about  the  transient  nature  of  victims  or  witnesses  of  iNS  abuse,  determinauons 
of  whether  or  not  to  investigate  a  given  complaint  are  ordinarily  made  by  the  next  business  day. 

Once  a  case  is  determined  to  involve  an  allegation  of  prosecutable  violation(s)  of  the  civil  rights  law, 
the  Criminal  Section  routinely  forwards  it  to  the  FBI  for  investigation.  FBI  investigations  are  often 
lengthy.  While  they  are  ongoing,  though,  the  agent  may  remain  on  the  force."  The  determination 
of  whether  an  accused  agent  remains  on  active  duty  during  an  investigation  is  left  to  the  agent  s 


'"  And,  u  mentioned  •bove.  witnesses  or  victims  who  cooperate  with  the  investigstion  m«y  remain  in  jail  or  in  an 
INS  detention  hcility. 


^^  from  America,  Walch  «<»  "•  i»i-  V<^  "•  f*'-  * 


156 


supervisor,  even  when  the  alleged  violation  is  a  serious  criminal  abuse  such  as  rape  as  in  the  case  of 
ex-Border  Patrol  Agent  Luis  Santiago  Esteves  (See,  Section  II. B.)- 

When  the  FBI  completes  its  investigation,  it  forwards  a  copy  of  its  investigative  report  to  the 
Criminal  Section  of  the  Civil  Rights  Division  and  the  local  U.S.  Attorney's  Office.  At  this  point,  the 
Criminal  Section  determines  whether  to  proceed  with  a  grand  jury  indictment.  This  determination, 
however,  is  based  on  vasdy  different  criteria  than  the  decision  to  investigate.  In  order  to  bring  a  case 
to  the  grand  jury,  the  Criminal  Section  must  be  convinced  that  there  is  sufficient  evidence  to  prove 
beyond  a  reasonable  doubt  that  the  agent  involved  violated  the  complainant's  civil  rights,  and  that  she 
or  he  did  so  inteniionally.  According  to  the  Criminal  Section,  this  standard  is  quite  difficult  to  meet. 
As  a  result,  few  cases  are  brought  to  the  grand  jury. 

We  sought  data  from  the  Criminal  Section  regarding  the  percentage  of  cases  referred  to  them  which 
are  investigated  and  brought  to  the  grand  jury.  They  suggested  that  we  file  a  Freedom  of  Information 
Act  request.'"  However,  El  Paso  Times  reporter  Paul  Salopek  received  from  the  Department  of 
Justice  figures  summarizing  these  percentages  for  the  past  several  years.  According  to  the  Department 
of  Justice,  the  number  of  iNS  cases  referred  to  the  Civil  Rights  Division,  the  number  investigated,  and 
the  number  brought  to  the  grand  jury  in  fiscal  years  1989,  1990,  and  1991  were  as  follows: 

Fiscal  Year  Referrals  Investigations  To  Grand  Jury 

1989  178  54  4 

1990  213  61  2 

1991  280  84  2 
Source:  U.S.  Department  of  Justice'" 

The  remarkably  small  number  of  cases  brought  to  the  grand  jury  is  striking.  Even  taking  into 
account  the  high  standard  of  proof  demanded  in  federal  criminal  prosecutions,  the  number  of  cases 
brought  to  prosecution  seems  to  be  unjustifiably  low. 

The  scarcity  of  cases  brought  to  the  grand  jury  may  be  a  result  of  a  lack  of  thoroughness  on  the  part 
of  the  Civil  Rights  Division  in  determining  whether  to  prosecute.  Commenting  on  this,  one  former 
Border  Patrol  Union  representative  told  us  that  he's  seen  cases  where  "six  to  nine  months  of 
investigation  are  turned  down  [by  the  Civil  Rights  Division]  in  six  to  nine  hours."  In  this  regard,  the 
case  of  Margarita  Rodriguez  and  Socorro  Rodriguez  de  Visquez  illustrates  the  way  in  which  complaints 
of  civil  rights  violations  may  not  always  thoroughly  be  considered.  Despite  the  existence  of  numerous 
witnesses  who  saw  Agent  Bellamy  repeatedly  batter  Rodriguez  while  she  held  her  small  son,  the  prior 
violent  history  of  Agent  Bellamy,  the  outrage  of  the  Mexican  Consulate  in  El  Paso,  and  significant 
media  coverage  in  the  region,  the  Civil  Rights  Division  opted  not  to  prosecute  him.  When  the  agency 
informed  the  complainants  that  the  matter  did  not  "constitute  a  prosecutable  violation  of  the  federal 
criminal  civil  rights  statutes,"'^"  it  referred  to  Ms.  Socorro  Rodriguez  de  Visquez  as  "Vasquez  De 


'"  As  described  below  in  Section  IV. 4..  this  is  a  time-consuming  exercise  not  likely  Co  produce  desired  results. 

'"  Paul  Salopek,  'La  Migra:  The  Border  Patrol's  Wall  of  Silence,"  The  Texas  Observer,  March  12,  1993,  p.  7. 

'"  Letter  from  John  R.  Dunne,  Assistant  Attorney  General,  Civil  Rights  Division  and  Linda  K.  Davis,  Chief, 
Criminal  Section,  Civil  Rights  Division,  U.S.  Department  of  Justice  to  Ms.  Margarita  Rodriguez  and  Mr.  Socorro 
Vasquez  De  Rodriguez,  December  7,  1992. 
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Rodriguez,"  and  twice  referred  to  her  as  Mr.  Rodriguez.'^'  These  errors  contradict  the  form  letter's 
assertion  that  the  agency  had  undertaken  a  "careful  review"'^  of  the  FBI's  investigative  report. 

3.  INS  and  OIG  Investigations 

A  decision  by  the  Civil  Rights  Division  that  a  case  will  not  be  brought  to  a  grand  jury  is  based  on 
a  determination,  at  least  in  theory,  that  there  is  insufficient  evidence  to  prove  that  the  agent  involved 
imentionalty  violated  the  victim's  civil  rights  beyond  a  reasonable  doubt.  Such  a  determination  should 
not  influence  the  subsequent  review  performed  by  the  OIG.  In  practice,  though,  the  Civil  Rights 
Division's  decision  not  to  prosecute  is  often  treated  as  an  official  exoneration.  One  OIG  supervisor  told 
Americas  Watch,  that  the  OIG  has  no  reason  to  question  the  Civil  Rights  Division.  The  OIG  investigation 
that  follows  is  often  perfunctory  and  fails  to  result  in  disciplinary  action.  Thus,  the  two-tiered  system 
of  review  (in  which  complaints  are  first  sent  to  the  Criminal  Section  of  the  Civil  Rights  Division  and 
then  forwarded  to  the  oiG)  does  not  guarantee  additional  scrutiny.  Instead,  the  process  often  acts  to  limit 
the  basis  for  agent  discipline  to  intentional  acts  which  can  be  proven  beyond  a  reasonable  doubt  (the 
standards  used  by  the  Civil  Rights  Division). 

Once  a  complaint  is  returned  from  the  Civil  Rights  Division,  or  if  it  has  never  been  forwarded  there, 
the  GIG  must  determine  what  type  of  review  the  complaint  will  be  accorded.'"  With  each  case  OIG 
processes,  it  decides  whether  to  perform  the  investigation  using  its  own  investigators  or  to  assign  the 
case  to  INS  field  offices  for  investigation  by  ins  personnel.  {See,  Section  IV. B. I.)  The  vast  majority  of 
cases  fall  into  this  second  group,  and  are  therefore  investigated  by  non-oiG  personnel.  These  non-oiG 
investigators  who  perform  the  majority  of  investigations  are  INS  personnel,  often  from  the  same  division 
as  the  suspected  agent.  Thus,  Border  Patrol  agents  often  investigate  other  Border  Patrol  agents.' 

Border  Patrol  agents  told  Americas  Watch  that  there  is  broad  discretion  involved  in  this  investigation 
process.  Once  the  oiG  decides  to  allow  non-oic  personnel  to  review  a  case,  a  great  deal  of  subjectivity 
is  injected  into  the  process.  Agents  told  Americas  Watch  that  field  supervisors  responsible  for 
investigations  often  check  with  an  agent's  immediate  supervisor  to  find  out  how  diligently  to  pursue  an 
investigation.  As  one  former  agent  told  us,  if  the  agent  investigated  is  liked  by  the  supervisor,  "the 
investigation  usually  won't  find  anything."  When  the  report  is  complete,  it  is  returned  to  the  OIG  which 
reviews  the  submission  for  procedural  completeness,  though  not  for  substance. 


'"  Socorro  is  a  common  name  for  women,  though  not  men,  in  Spanish.  In  addition,  the  preposition  "de"  when  it 
precedes  a  surname,  indicates  that  a  woman  is  married  to  a  man  with  that  surname.  Thus,  the  last  name  "Rodriguez  de 
Visquez"  could  only  refer  to  a  mamed  woman.  Detailed  evaluation  of  this  case  would  have  demonstrated  that  the  only 
man  mvolved  in  the  incident  was  Agent  Mano  Bellamy. 

"  Letter  from  John  R.  Dunne,  Assistant  Attorney  General.  Civil  Rights  Division  and  Linda  K.  Davis,  Chief, 
Criininal  Section.  Civil  Rights  Division.  US.  Department  of  Justice  to  Ms.  Marganu  Rodnguez  and  Mr.  Socorro 

Vasquez  De  Roiinguei,  December  7,  1992. 

'°  In  fact,  the  majority  of  cases  investigated  by  the  QIC's  investigations  division  are  ooC  claims  of  human  rights  abuse 
but  other  forms  of  misconduct  such  as  bribery  or  theft. 

'"  Even  when  a  complaint  is  assigned  to  an  OIG  or  INS  investigator,  if  during  the  investigation  a  violation  of  the 
federal  criminal  civil  rights  statutes  is  discovered,  the  case  should  be  returned  to  the  Civil  Rights  Division  of  the 
Department  of  Justice. 
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According  to  reports,  the  oiG  received  463  allegations  against  agents  in  fiscal  year  1992.'" 
Inspectors  opened  formal  investigations  in  30  cases  of  jdleged  abuses  ranging  from  beatings  to  bribery. 
According  to  the  Los  Angeles  Times,  nine  of  these  30  investigations  remained  under  investigation  as  of 
April  1993.  Most  of  the  remaining  cases  were  determined  to  be  unsubstantiated  by  investigators. 
Although  the  INS'  refusal  to  disclose  information  about  internal  investigations  makes  it  difficult  to 
determine  whether  agents  are  ever  sanctioned,  there  are  indications  that  agents  responsible  for  serious 
violations  have  not  been  subjected  to  internal  discipline  by  the  ins. 

4.  Secrecy 

Internal  review  of  ins  agents  accused  of  committing  abuses  is  shrouded  in  secrecy,  with  the  public 
allowed  only  occasional  glimpses  of  the  procedures  used  to  identify  and  punish  abusive  agents.  As 
described  throughout  this  report,  those  rare  opportunities  display  a  review  system  that  is  woefully 
inadequate.  Because  of  its  often  damning  nature,  and  due  to  the  camaraderie  within  the  ranks  of  the  ins 
and  its  sub-agency  the  Border  Patrol,  information  about  internal  review  of  agents  is  fiercely  guarded. 

The  El  Paso  Times  revealed  how  secretive  the  ins  and  OIG  can  be  about  their  internal  review 
processes.  The  newspaper  sent  29  pages  of  letters,  made  telephone  calls  for  months,  and  had  former 
Senator  Lloyd  Bentsen  (D-TX)  intercede  to  expedite  its  request  for  information  about  the  internal 
review  process.''*  After  the  Department  of  Justice  failed  to  respond  to  requests  for  information,  the 
newspaper  filed  Freedom  of  Information  Act  (FOIA)  requests.  The  reporter  who  filed  FOIA  requests 
about  22  well-documented  allegations  of  abuse  against  El  Paso-based  Border  Patrol  agents  was  told  by 
a  source  within  the  INS  that,  "that's  exactly  what  they  want  you  to  do.... That  way  they  can  sit  on  (the 
requests)  for  years."'"  In  the  end,  the  newspaper  reported  that— nine- months  after  the  original 
requests— they  had  received  no  information  about  review  procedures.  Of  the  22  cases,  the  Department 
of  Justice  reported  that  it  had  no  record  of  14,  and  that  it  could  not  divulge  the  names  of  the  agents 
involved,  whether  or  not  investigations  were  continuing,  or  the  result  of  those  investigations.  "I  want 
you  to  know,  we're  not  trying  to  stonewall  or  anything,"  a  spokeswoman  for  the  Department  of  Justice 
told  the  reporter. 

Information  about  an  investigation  into  an  agent's  alleged  misconduct  is  not  disclosed  to  the  person 
who  made  the  complaint  either.  Without  exception,  victims  of  abuse  interviewed  by  Americas  Watch 
stated  that  they  had  not  been  adequately  informed  by  the  ins  about  the  status  of  investigations  into 
abuses  they  had  reported.  None  had  any  idea  whether  the  agents  they  had  accused  of  misconduct  had 
been  investigated  or  disciplined  in  any  way. 

When  victims  file  lawsuits  against  ins  agents,  the  agency  frequently  prefers  to  avoid  the  spotlight 
of  a  civil  trial  and  instead  often  settles  claims  of  abuse  out  of  court.  In  one  case,  the  U.S.  government 
paid  15-year-old  Eduardo  Zamores,  shot  by  Calexico,  California  Border  Patrol  .\gent  William  Cypher 
in  1990,  $60,000.'"  In  other  instances,  when  cases  are  settled  out  of  court,  the  agreement  often 
mandates  that  the  name  of  the  accused  agent  be  kept  secret.  For  example,  in  March  1992,  the  victim 


'"  McDonnell  and  Sebastian,  'When  Agents  Cross  Over.' 

'^  Paul  Salopek,  'Covenunent  says  little  -  if  if  answers  at  all,'  El  Paso  runes,  December  6,  1992. 

'^  Ibid. 

'^  Ibid. 
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of  a  September  1990  sexual  assault  allegedly  committed  by  a  Border  Patrol  agent  in  the  San  Diego  area 
was  awarded  a  "significant"  sum  in  an  out-of-court  settlement  with  the  ins;  the  name  of  the  agent 
involved  in  the  incident  was  not  released  as  part  of  the  agreement.'"  In  our  view,  these  examples 
suggest  that  the  government  is  ill-served  by  an  internal  review  system  that  is  dysfunctional,  and  has  to 
resort  to  paying  to  keep  agents'  identities  and  actions  secret. 

5.  Failure  to  discipline  agents 

As  demonstrated  by  cases  throughout  this  report,  the  INS  consistently  fails  to  discipline  agents 
involved  in  human  rights  abuses.  When  disciplinary  actions  are  taken  against  abusive  agents,  they  are 
applied  inconsistently,  with  many  agents  avoiding  sanctions  altogether.  Regrettably,  the  inadequacies 
of  internal  review  and  disciplinary  procedures  only  become  public  when  an  agent  commits  an  abuse 
serious  enough  to  attract  the  public's  attention.  In  these  instances,  it  is  often  revealed  that  the  agent  had 
a  history  of  abusive  behavior  but  was  never  punished,  dismissed  or  criminally  prosecuted. 

As  described  above,  if  an  agent  is  found  guilty  of  misconduct  of  a  non-criminal  nature,  it  is  up  to 
the  ajent's  supervisor  to  choose  what  disciplinary  action  should  be  taken  against  him.  Supervisors  may 
exercise  discretion  in  choosing  how  severely  to  punish  an  agent  found  guilty  of  misconduct.  Inspector 
General  Richard  J.  Hankinson  testified  on  March  30,  1993  that,  "We  do  not  have  very  useful  data  at 
this  point  on  how  the  iNS  disciplines  its  employees  in  response  to  our  investigations  or  those  of 
others."''"  Inspector  General  Hankinson  added  that,  "...INS"  treatment  of  misconduct  is  spotty. 
Whether  action  is  taken,  and  the  severity  of  the  punishment,  if  any,  seems  to  be  uneven  and  sometimes 
happenstance.""' 

The  disciplinary  sanctions  imposed  can  be  grossly  disproportionate  to  abuses  committed.  One 
particularly  dramatic  example  is  the  case  of  a  Border  Patrol  agent  formerly  sutioned  in  Texas  who  was 
involved  in  two  separate  high-speed  chases  during  the  1980's  that  left  a  total  of  four  Mexican  citizens 
dead,  16  injured,  and  resulted  in  court-ordered  compensation  payments  of  almost  $300,000.'"  The 
agent  was  never  disciplined;  after  one  of  the  incidents,  his  annual  performance  was  rated  as  superior. 
He  remains  on  the  force.'" 

As  we  noted  in  our  last  report,  in  1991,  U.S.  District  Judge  Harry  Lee  Hudspeth  found  that  two 
agents  wrongfully  caused  the  drowning  death  of  Armando  Valenzuela  in  a  1987  incident.  As  a  result. 
Judge  Hudspeth  awarded  Valenzuela's  survivors  $210,000.'^  Despite  this,  it  was  recently  disclosed 


'"  Americas  Watch  interview  with  Marco  L(5pez,  attorney  for  the  victim,  March  18,  1993. 

*  StatemeDt  of  Rjchard  J.  Hanlunson,  Inspector  General.  Department  of  Justice,  before  the  Subcommittee  on 
Information,  Justice,  Transporution  and  Agriculture  of  the  Committee  on  Govenmient  Operations,  U.S.  House  of 
Representatives,  March  30,  1993.  p.  22. 
.< 

'"  Testimony  of  Inspector  General  Hankinson,  March  30,  1993,  p.  23. 

'"  Sebastian  RoteKa  and  Patrick  J.  McDonnell,  'Allegations  Fuel  Calls  for  Reform  in  Border  Patrol,"  Los  Angeles 
Times.  April  26,  1993. 

'^  Ibid. 

"*  Americas  Watch,  Brutality  Unchecked .  p.  22,  citing  "Government  Ordered  to  Pay  $210,000  to  Kin  of  Man 
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that  neither  of  the  agents  was  ever  disciplined.'"  Border  Patrol  Agent  William  Cypher,  whose  1990 
shooting  of  IS-year-oId  Eduardo  Zamores  cost  the  government  S§},000,  similarly  escaped  reprisal. 
Cypher's  supervisor  told  the  Los  Angeles  Times  that  the  agent  was  transferred  to  Texas  but  never 
disciplined.'^ 

Many  individuals  familiar  with  disciplinary  actions  believe  that  the  punishment  meted  out  to  a 
particular  agent  depends  more  on  that  agent's  relationship  with  his  or  her  supervisor  than  with  ttie 
seriousness  of  the  abuse  he  or  she  has  committed.  A  former  Border  Patrol  agent  told  Americas  Watch, 
"If  you  punch  somebody's  face  in  and  you're  [on  good  terms  with  the  supervisor]  you're  okay."  A 
seven-year  veteran  of  the  Border  Patrol  stated,  "In  about  70  percent  of  the  offense  categories,  the 
punishments  can  range  from  verbal  reprimand  to  dismissal.  And  there's  certainly  cronyism  in  how  it's 
handled."'" 

One  result  of  this  inconsistent  and  inadequate  application  of  disciplinary  sanctions  has  been  the 
development  of  the  attitude  among  many  agents  in  the  field  that  they  can  get  away  with  anything  as  long 
as  they  have  a  good  relationship  with  their  supervisor.  This  attitude  is  evident  throughout  this  report. 
For  example: 

•  Agent  Michael  Elmer  made  no  attempt  to  clean  or  hide  the  weapon  that  he  used  to  shoot  and  kill 
an  unarmed  Mexican.  It  is  apparent  that  he  did  not  believe  any  investigation  into  his  actions  would 
take  place,  even  though  there  were  wimesses.  {See,  Section  U.A.) 

•  Juan  Antonio  Velisquez  told  the  Border  Patrol  agent  who  had  beaten  him  that  he  could  report  him. 
{See,  Section  m.  A.)  The  agent  responded  chat  he  would  not  get  into  trouble,  and  showed  Vellsquez 
his  name  plate,  certain  that  he  would  not  be  punished  for  his  actions.  Indeed,  it  appears  that  he 
never  was  disciplined. 

•  Evidence  shows  that  Border  Patrol  Agent  Mario  Bellamy  battered  Margarita  Rodrfguez,  {See, 
Section  m.A.),  a  naiddle-aged  woman  holding  her  two-year-old  son  in  front  of  an  apartment 
complex  full  of  witnesses  in  broad  daylight,  apparently  secure  that  he  would  never  be  disciplined. 

•  Convicted  rapist  Luis  Santiago  Esteves  apparently  recognized  that  the  lack  of  functional  disciplinary 
mechanisms  in  the  Border  Patrol  would  allow  him  to  prey  freely  on  his  victims.  He  told  one  of  hu 
alleged  victims  in  a  telephone  conversation,  taped  by  police,  "In  the  desert,  you  do  what  you 
please."'" 


Drowned  in  Rio  Grande,*  Houston  Chronicle,  February  6,  1991. 
'"  Rotella  and  McDonnell,  *A  Seemingly  Futile  Job.' 
'^  McDonnell  and  Rotella,  'When  Agents  Cross  Over.* 

'"  Paul  Salopek.  'La  Migra:  The  Border  Patrol's  Wall  of  Silence,*  The  Texas  Observer,  March  12.  1993. 
'"  McDonnell  and  Rotella.  'When  Agents  Cross  Over  the  Borderline,*  Los  Angeles  rimes,  April  22,  1993. 
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D.  Problems  with  the  Customs  Services'  Complaint  Procedures 

The  complaint  and  review  procedures  for  the  Customs  Service  differ  from  those  used  by  the  iNS. 
Customs  Service  complaints  are  submitted,  by  the  public  or  by  Customs  Service  personnel,  to  the  Office 
of  Internal  Affairs  within  Customs.  As  explained  above,  the  allegations  of  abuse  against  iNS  employees 
are  submitted  to  the  oiG  at  the  Department  of  Justice.  However,  the  oic  at  the  Department  of  Treasury 
does  not  receive  or  investigate  civil  rights  complaints  against  Customs  agents.  Further,  because  the 
Customs  Service  is  not  part  of  the  Department  of  Justice,  allegations  of  criminal  civil  rights  violations 
are  reviewed  on  an  ordinary,  rather  than  an  expedited,  basis  by  the  Civil  Rights  Division  at  the 
Department  of  Justice. 

Americas  Watch  has  monitored  the  Customs  Service  complaint  and  review  procedures  for  only  a 
limited  time.  Nonetheless,  we  have  serious  concerns  about  the  mechanisms  currently  in  place  to  receive 
allegations  of  abuse. 

In  many  regards,  the  complaint  procedures  for  the  Customs  Service  suffers  from  the  same 
weaknesses  that  plague  the  iNS.  For  example,  the  Customs  Service,  like  the  iNS,  foils  to  make  complaint 
forms  available  to  the  public  in  a  consistent  fashion.  Additionally,  Customs  agents,  like  their  INS 
counterparts,  often  dissuade  complainants  from  lodging  allegations  of  abuse  and,  on  occasion,  have  filed 
counter-charges  against  victims  to  deter  them  from  filing  complaints  against  agents. 

1.  Complaints  form 

Customs  Service  officials  have  informed  Americas  Watch  that  a  standardized  complaint  form  is 
made  available  to  prospective  complainants.  However,  the  form  is  designed  for  the  receipt  of  a  wide 
range  of  complaints  involving  problems  such  as  theft  and  property  confiscations.  More  problematic  than 
the  design  of  the  form,  though,  is  the  fact  that  Customs  personnel  fail  to  provide  information  or  to 
furnish  the  form  to  complainants  consistently. 

Leo  Wilde,  an  El  Paso  resident  who  alleges  that  he  was  beaten  by  a  Customs  Service  agent  (see 
below)  testified  in  court  that  he  spoke  with  eight  different  people  at  the  Customs  Service  before  his 
complaint  was  accepted.  When  he  tried  to  present  a  complaint  that  he  had  already  written,  a  Customs 
Service  agent  made  him  re-write  it  in  front  of  him. 

2.  Agents  dissuade  victims  from  filing  complaints 

It  is  disturbing  to  note  that  in  each  case  of  alleged  Customs  abuse  documented  in  this  report  in  which 
the  victim  sought  to  complain,  agents  failed  to  respond  appropriately.  In  one  recent  case  documented 
above,  Francisco  Jayme  attempted  to  report  abusive  treatment  by  agents  after  he  was  subjected  to  a 
humiliating  strip  search  at  the  Customs  office  at  a  border  crossing  at  El  Paso  in  January  1993.  {See, 
Section  III.C).  After  he  was  released  from  custody,  he  returned  to  the  Customs  station  and  spoke  with 
a  supervisor  who  explained  that  the  shift  had  just  changed  and  that  he  could  not  accept  a  complaint. 
Acdording  to  Jayme,  the  supervisor  tcid  Jayme  to  go  to  a  Customs  office  in  El  Paso  without  providing 
a  phone  number,  the  exact  street  address  or  the  name  of  a  person  to  contact.  A  few  days  later,  Jayme 
returned  to  the  station  to  complain.  This  time  the  supervisor  on  duty  spent  about  15  minutes  trying  to 
dissuade  Jayme  from  lodging  a  complaint. 
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3.  Counter-charges 


Customs  Service  agents  also  resort  to  filing  intimidating  criminal  misdemeanor  or  felony  charges 
against  victims  of  abuse  to  dissuade  them  from  pursuing  complaints.  In  a  recent,  well-publicized  case, 
El  Paso  resident  Leo  Wilde  was  charged  with  assault  after  he  was  allegedly  beaten  severely  by  a 
Customs  agent  at  the  Paso  del  Norte  Bridge  checkpoint  in  El  Paso  in  December  1991.  Wilde  was 
acquitted  of  all  charges  on  August  28,  1992. 

V.  RECOMMENDATIONS 

It  is  disappointing  to  note  that  virtually  all  of  the  recommendations  made  by  Americas  Watch  in  its 
May  1992  report  must  be  repeated  now— nearly  a  full  year  after  they  were  first  written— because  there 
has  been  no  discernible  change  in  ins  policy.  As  we  noted  last  year,  many  of  the  problems  documented 
by  Americas  Watch  can  be  remedied  by  policy  and  attitudinal  changes  on  the  part  of  the  ins  and 
Customs  Service  and  their  agents.'"  Others  require  regulatory  and  statutory  changes.  In  particular, 
the  reform  of  disciplinary  review  mechanisms  for  allegations  of  human  rights  violations  committed  by 
both  services  requires  federal  statutory  change,  if  those  mechanisms  are  to  be  fully  effective. 

Americas  Watch  calls  upon  the  Clinton  administration  to  apply  international  human  rights  standards 
here  in  the  United  States  by  appointing  an  ins  Commissioner  who  is  committed  to  curtailing  abuses  and 
demanding  accounubility  for  culpable  agents.  Similarly,  the  Customs  Commissioner  should  take  steps 
to  guarantee  that  the  basic  human  rights  of  those  with  whom  Customs  agents  come  into  contact  are 
respected  and  that  abusive  agents  are  disciplined  appropriately. 

The  changes  suggested  below  are  imperative  if  the  rights  of  undocumented  immigrants,  and  those 
of  documented  residents  and  U.S.  citizens,  are  to  be  respected  in  the  border  region.  In  particular, 
Americas  Watch  calls  upon  the  INS,  the  Customs  Service  and  the  U.S.  government  to  implement 
immediately  the  following  recommendations: 

I.  All  individuals  within  the  United  States,  regardless  of  their  immigration  status,  are  entitled  to 
respect  for  their  basic  human  rights.  The  ins  needs  to  redirect  its  mission  to  emphasize  the  promotion 
and  protection  of  human  rights  in  the  fulfillment  of  its  responsibility  to  enforce  U.S.  immigration  laws. 
Similarly,  the  Customs  Service  must  respect  the  human  rights  of  those  with  whom  it  interacts.  Both 
Services  must  make  clear  to  their  personnel  that  failure  to  respect  the  legally  protected  human  rights 
of  any  person  will  be  punished. 

n.  ins  and  Customs  agents  should,  as  far  as  possible,  apply  non-violent  means  before  resorting  to 
the  use  of  force  or  firearms.  Whenever  the  lawful  use  of  force  or  firearms  is  unavoidable,  INS  and 
Customs  agents  should: 

A.  Emj.  jy  force  only  as  necessary  to  attain  a  legitimate  objective  and  only  in  proportion  to  the 
importance  of  that  objective. 

B.  Minimize  damage  and  injury,  and  respect  and  preserve  human  life. 


'"  The  report  wbich  we  issued  last  year  only  considered  abuses  and  recommendatioos  for  change  by  the  INS.  This 
report  also  considers  recommeoded  changes  which  should  be  adopted  by  the  Customs  Service. 
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C.  Ensure  that  assistance  and  medical  aid  are  rendered  to  any  injured  or  affected  persons  at  the 
earliest  possible  moment. 

D.  Ensure  that  relatives  or  close  friends  of  the  injured  or  affected  person  are  notified  at  the  earliest 
possible  moment. 

in.  Firearms  should  be  reserved  only  for  the  protection  of  agents  or  third  persons  from  imminent 
threat  of  death. 

A.  Agents  should  not  brandish  their  firearms  in  the  course  of  everyday  enforcement. 

B.  Agents  should  never  shoot  a  fleeing  suspect  unless  absolutely  necessary  to  preserve  the  lives  of 
others. 

C.  Agents  should  never  fire  warning  shots. 

D.  Weapons  inspections  should  be  thorough  and  consistent  so  that  immigration  law  enforcement 
agencies  are  not  dependent  solely  upon  agents'  reports  regarding  firearms  incidents. 

E.  Agents  should  be  strictly  prohibited  from  carrying  non-issue  weapons  when  they  are  on  duty. 
Lax  weapons  policies  hinder  weapons  testing  and  encourage  unauthorized  and  abusive  firearms 
use  by  agents. 

rv.  Nonlethal  devices  (i.e.,  stun  guns,  gas  guns,  nonlethal  projectiles,  and  vehicle  stopping  devices) 
should  be  used  in  preference  to  firearms  and  other  lethal  weapons. 

V.  All  equipment  carried  by  INS  and  Customs  agents  should  be  used  only  for  its  intended  purposes 
(e.g.  flashlights  and  hand  held  radios  should  not  be  used  as  weapons). 

VI.  When  injury  or  death  is  caused  by  the  use  of  force  or  firearms,  INS  and  Customs  agents  should 
report  the  incident  immediately  to  their  superiors. 

VII.  INS  and  Customs  agents  should  never  use  force,  threats  of  force,  or  arbitrary  detention  as  forms 
of  extrajudicial  punishment. 

VIII.  A  fully  empowered  and  independent  Review  Board,  outside  the  iNS  and  Customs  Service 
should  be  created  to  investigate  all  complaints  of  abuse  directed  at  iNS  and  Customs  agents. 

A.  Review  Board  staff  should  be  experienced  in  investigating  abuses  by  law  enforcement  personnel. 
INS  and  Customs  agents  should  not  be  immediately  eligible  for  employment  with  the  Review 
Board. 

B.  All  shootings  and  instances  of  serious  abuse  should  be  reported  immediately  to  the  Review 
Board.  The  failure  to  report  an  incident  to  the  Review  Board  should  be  a  sanctionable  offense. 

C.  The  Review  Board  should  develop  a  system  whereby  the  records  of  agents  who  have  been  the 
subject  of  repeated  complaints  are  reviewed  by  the  appropriate  authorities. 

D.  The  Review  Board  should  make  public  the  names  of  all  agents  alleged  to  have  been  involved  in 
cases  of  senous  abuse,  unless  there  is  specific  evidence  that  doing  so  would  jeopardize  the  safety 
of  the  agents  involved  or  hinder  the  investigation.  If  these  special  circumstances  are  temporary, 
the  names  should  be  released  when  the  circumstances  no  longer  exist. 

E.  Agents  involved  in  shootings  or  other  incidents  that  result  in  death  or  serious  injury  should  be 
assigned  to  restrictive  duty  or  suspended  until  the  circumstances  are  clarified  and  the  Review 


N^s  From  Americas  WucA  i^-X  ".  ^993.  Vol  V.  No.  4 


164 


Xn.  All  INS  and  Customs  agents  should  be  required  to  undergo  human  rights  training  to  increase 
their  understanding  of  the  basic  rights  of  the  individuals  with  whom  they  are  in  contact  iaily. 


This  report  was  written  by  James  L.  Cavallaro,  Jr.,  Americas  Watch  Orville  Schell  Fellow,  and 
Allyson  Collins,  Human  Rights  Watch  Research  Associate.  It  was  edited  by  Ellen  Lutz,  Human  Rights 
Watch  California  Director  and  Anne  Manuel,  Americas  Watch  Associate  Director. 


Americas  Watch  was  established  in  1981  to  monitor  and  promote  the  observance  of  internationally 
recognized  human  rights  standards  in  the  Americas.  Americas  Watch  is  one  of  the  five  regional 
divisions  of  Human  Rights  Watch.  The  Chair  of  Americas  Watch  is  Peter  D.  Bell;  Vice  Chairs,  Stephen 
L.  Kass  and  Marina  Pinto  Kaufman;  Executive  Director,  Juan  E.  Mdndez;  Associate  Directors,  Cynthia 
Amson  and  Anne  Manuel. 

Human  Rights  Watch  is  composed  of  five  regional  divisions— Africa  Watch,  Americas  Watch,  Asia 
Watch,  Helsinki  Watch  and  Middle  East  Watch— and  the  Fund  for  Free  Expression.  Its  Chair  is  Robert 
L.  Bernstein;  Vice  Chair,  Adrian  W.  DeWind;  Executive  Director,  Aryeh  Neier;  Deputy  Director, 
Kenneth  Roth;  Washington  Director,  Holly  J.  Burkhalter;  Associate  Director,  Gara  LaMarche; 
California  Director,  Ellen  Lutz;  Press  Director,  Susan  Osnos;  Counsel,  Jemera  Rone. 
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Board  completes  its  investigation;  no  agent  involved  in  such  an  incident  should  be  reinstated 
without  first  receiving  stress  counseling. 

F.  All  cases  in  which  the  Review  Board  finds  that  an  agent  committed  an  offense  which  is 
prosecutable  should  be  turned  over  to  the  relevant  authorities  for  prosecution.  Such  referral, 
however,  should  not  serve  as  an  excuse  for  inaction  by  the  Review  Board.  Neither  should  the 
decision  by  a  prosecutorial  agency  not  to  prosecute  a  case  be  treated  by  the  Review  Board  as  an 
exoneration  of  the  agent  or  agents  involved. 

G.  All  cases  in  which  the  Review  Board  finds  that  an  agent  violated  ins  or  Customs  regulations 
should  be  forwarded  to  appropriate  supervisory  personnel  with  a  recommendation  for  sanctions. 
Review  Board  recommendations  should  be  implemented  by  supervisory  personnel;  where  these 
personnel  refuse  to  implement  a  Review  Board  recommendation,  they  should  be  required  to 
justify  promptly  and  in  writing  their  reasons  for  failing  to  do  so. 

IX.  Procedures  should  be  established  to  enable  undocumented  immigrants  to  file  complaints  against 
INS  and  Customs  agents  without  fear  of  reprisal. 

A.  The  public  should  be  effectively  informed  of  its  right  to  file  complaints  against  iNS  and  Customs 
abuse.  All  INS  and  Customs  personnel  should  be  fully  familiar  with  the  complaint  process.  Easy- 
to-understand  complaint  forms  should  be  supplied  and  an  explanation  of  the  complaint 
procedures,  in  the  languages  of  the  immigrant  community,  should  be  displayed  prominently  in 
all  INS  and  Customs  offices.  A  24-hour,  toll  free  phone  number,  staffed  by  persons  who  speak 
the  languages  of  the  immigrant  community,  should  be  established  for  the  purpose  of  receiving 
complaints  against  agents  of  the  iNS  and  the  Customs  Service. 

B.  All  persons  who  file  complaints  should  be  informed  when  their  complaints  are  received,  given 
periodic  status  reports,  and  provided  access  to  an  appeal  process. 

C.  The  appeal  process  should  be  public  and  transparent,  except  in  unusual  cases  in  which  specific 
evidence  is  presented  as  to  why  the  Review  Board  should  do  otherwise. 

D.  Under  no  circumstances  should  reprisals  be  taken  against  undocumented  immigrants  who  file 
complaints,  nor  against  agents  of  the  INS  and  Customs  Service  who  denounce  violations  to  the 
Review  Board;  cases  in  which  reprisals  are  alleged  should  be  referred  to  the  Review  Board  and 
treated  like  other  complaints  of  abuse. 

E.  No  information  obtained  regarding  the  immigration  status  of  witnesses  to  alleged  violations 
committed  by  iNS  and  Customs  agents  which  is  obtained  in  connection  with  investigations  into 
such  abuses,  should  be  used  against  such  witnesses  in  immigration  proceedings. 

X.  All  INS  and  Customs  agents  who  regularly  come  into  contact  with  the  public  should  be  in  uniform 
and  clearly  identifiable  by  name.  All  iNS  and  Customs  vehicles  should  bear  large,  fluorescent,  reflective 
two  or  three-digit  identification  numbers. 

XT.  The  INS  and  Customs  services  should  eliminate  all  strip  and  body  cavity  searches  unless  there 
is  probable  cause  to  iuipec:  that  a  person  possesses  contraband.  Stnp  and  body  cavity  searches  should 
never  be  used  to  intimidate,  harass,  or  humiliate  the  person  being  searched.  Whenever  possible, 
searches  should  be  conducted  by  third  parties,  rather  than  the  arresting  agent. 
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Mr.  Mazzoli.  I  guess  the  issue  is  pretty  clear.  I  mean  at  least 
three  of  the  four  on  this  panel  and  many  others  feel  that,  to  use 
your  term,  it  is  broke  and  therefore  it  needs  to  be  fixed,  but  in  a 
fundamental  way,  not  just  simply  by  working  with  existing  proce- 
dures. 

And  then  there  is  a  body  of  thought  represented  by  one  of  the 
panelists  today  and  then  by  others  in  and  out  of  government  that 
says  that,  while  there  are  flaws  and  defects  and  shortcomings, 
those  can  be  corrected  within  the  system  currently  in  place,  aug- 
mented by  the  citizens  panel  which  is  being  formed  and  other 
changes  which  clearly  will  ensue  from  this. 

Obviously  any  time  there  is  a  hearing  of  this  nature,  there  is  a 
signal  being  sent  that  this  is  a  serious  problem  which  does  need 
to  be  dealt  with,  and  that  tends  to  expedite  the  getting  together  of 
paperwork  and  the  approvals  and  things  like  that.  So  even  if  this 
legislation  doesn't  pass  as  such,  I  think  it  certainly  has  an  effect. 

I  guess  the  concern  that  I  would  have  is,  in  the  gentleman's  bill 
it  does  appear  that  the  procedure  does  allow  for  anonymous  tips, 
in  effect,  anonymous  complaints,  third  party  complaints,  given  to 
the  panel,  who  could  then,  using  subpoenas  or  not  using  subpoe- 
nas, using  its  investigative  authority,  conduct  a  hearing.  It  cannot 
make  any  final  adjudication  or  take  any  final  action,  but  it  can 
make  a  recommendation,  but  can  do  so  without  a  hearing,  which 
means  that  only  at  the  time  of  a  hearing  is  an  employee  or  an 
agent  guaranteed  counsel. 

It  just  seems  like  that  does  give  opportunity  for  people  to  have 
a  faultless  record  impugned,  perhaps  indelibly,  to  the  point  that 
that  individual  could  never  seek  to  be  a  supervisor  or  move  from 
INS  into  other  kind  of  enforcement  authority,  simply  because  of  a 
lot  of  anon3anous  tips  which  wound  up  to  be  groundless.  That  of 
course  was  one  of  the  problems  that  could  be  filed  in  your  file;  and 
secondly,  maybe  acted  on  but  without  giving  the  employee  the  op- 
portunity of  assembling  his  or  her  information  because  they  are  not 
represented,  they  don't  even  know  what  is  going  on  possibly. 

So  I  think  that  there  ought  to  be  some  protections  to  the  Cus- 
toms Service  employee  or  the  Immigration  Service  employee  at  the 
early  stages  of  this  so  he  or  she  can  assemble  what  they  need  to 
counteract  what  might  be  put  forth  by  anonymity. 

Mr.  Mario  Moreno,  With  regard  to  your  comment  about  the 
hearing,  I  call  your  attention  to  page  7,  the  line  starting  with  6, 
"The  panel  shall  conduct  hearings  on  a  complaint  if  the  alleged 
abuse  is  of  a  serious  nature." 

Mr.  Mazzoli.  Well,  of  course,  if  it  is  nonserious,  it  can  still  go 
in  your  file,  and  I  am  not  sure  what  "serious"  is. 

Mr.  Mario  Moreno.  That  was  purposely  left  vague,  I  am  sure, 
to  give  the  commission  latitude  to  come  up  with  regulations. 

Mr.  Mazzoli.  Well,  that  is  right.  That  is  what  we  always  do. 
That  is  what  we  did  in  the  cable  TV  bill,  and  you  see  what  is  hap- 

{>ening  now.  I  am  sure  in  Tucson  you  are  having  the  same  prob- 
ems,  trying  to  figure  out  what  did  we  say  or  what  didn't  we  say. 
How  much  did  we  just  kind  of  allude  to  something  and  let  the  de- 
tails be  filled  by  the  FCC?  And  the  details  weren't  filled  in. 

Again,  I  think  there  certainly  are  some  provisions  that  are  wor- 
thy but  some  that  are  a  little  bit  provocative. 
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The  gentleman  from  California. 

Mr.  Becerra.  Thank  you,  Mr.  Chairman,  and,  again,  thank  you 
for  the  comments  with  regard  to  the  particular  provisions  of  the 
bill  and,  again,  some  of  the  things  that  many  people  would  like  to 
work  on  to  perhaps  improve  the  content  of  the  bill. 

Thank  you  all  for  your  testimony. 

Councilman,  you  mentioned  the  situation  in  Arizona,  and  appar- 
ently you  differed  a  bit  from  what  we  heard  the  Commissioner  say 
with  regard  to,  was  it  the  Phoenix  station  was  up  and  running  and 
its  house  was  in  order? 

Mr.  Wheeler.  Well,  the  Acting  Commissioner  mentioned  a  proc- 
ess in  Tucson  that  does  not  exist,  and  she  mentioned  some  relation- 
ship with  the  Phoenix  City  Council  member  that  is  a  very  big  sur- 
prise to  me  as  well. 

Mr.  Becerra.  Let  me  ask  you  to  do  us  a  favor  since  the  record 
will  be  left  open.  If  you  could  provide  us  with  information  on  what 
the  status  is  in  Phoenix  of  the  relationship  the  city  council  and  its 
organs  of  city  government  with  the  INS  there,  I  would  appreciate 
that.  I  don't  recall  exactly  what  the  Acting  Commissioner's  com- 
ments were,  but  obviously  we  could  ask  her  as  well,  so  we  can  rec- 
oncile the  statements  made  both  by  the  Commissioner  and  what 
you  have  just  said. 

Mr.  Wheeler.  I  will,  Mr.  Chairman  and  Mr.  Becerra,  I  will  be 
happy  to  do  that. 

There  is  another  note  that  io  contemporary  in  Phoenix  as  we  sit 
here.  There  has  been  a  pattern,  again  in  the  newspapers,  of  the 
INS,  the  Border  Patrol,  going  into  public  schools  and  arresting  chil- 
dren. So  whatever  mechanism  she  was  referring  to,  obviously  they 
are  falling  on  deaf  ears  because  of  that. 

Mr.  Becerra.  And  correct  me  if  I  am  wrong,  and  I  can't  remem- 
ber« where  I  heard  this,  and  I  just  heard  it  a  couple  of  days  ago. 
I  heard  something  about  a  possible  rape  having  occurred  some- 
where in  Arizona. 

Mr.  Wheeler.  Mr.  Chairman  and  Mr.  Becerra,  yes,  there  is 
ample  media  attention.  There  is  a  Border  Patrol  agent  who  has 
been  arrested.  Bond  has  been  set,  reduced  from  $100,000  to 
$25,000  in  the  last  week  in  Nogales,  AZ,  for  the  rape  of  an  undocu- 
mented woman. 

Mr.  Becerra.  And  that,  I  suspect,  is  proceeding  through  the  judi- 
cial process,  through  a  criminal  complaint? 

Mr.  Wheeler.  Yes,  sir. 

Mr.  Becerra.  Are  you  aware  of  any  particular  INS  action 
against  the  employee? 

Mr.  Wheeler.  He  is  on  administrative  leave  with  pay.  That  is 
the  current  status. 

Mr.  Becerra.  Thank  you. 

Since  we  are  going  to  be  running  out  of  time,  I  will  try  to  be 
brief. 

Mr.  Stein,  I  read  through  your  testimony,  and  I  was  interested. 
You  make  no  reference  to  any  particular  abuses  that  may  have 
been  committed.  Is  it  FAIR's  or  your  position  that  no  abuse  has 
been  committed  by  INS  officers,  say  within  the  last  10  or  12  years? 
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Mr.  Stein.  No,  not  at  all.  I  think  I  did  mention  there  was  an  in- 
cident that  apparently  gave  rise  to  some  of  the  issues  here  on 
page 

Mr.  Becerra.  Right,  that  there  were  acquittals  in  two  cases. 

Mr.  Stein.  A  couple  of  acquittals  in  two  cases.  But  there  obvi- 
ously have  been  a  number  over  the  last  10  years  of  incidents. 

Mr.  Becerra.  And,  by  the  way,  the  bill  is  not  premised  only  on 
cases  where,  as  you  mentioned,  there  have  been  acquittals  but 
cases  where  there  have  been  convictions  as  well. 

Have  you  had  a  chance,  Mr.  Stein,  to  read  the  report  submitted 
by  the  Inspector  (General  of  the  Department  of  Justice  recently,  the 
March  30  report  with  regard  to  the  INS? 

Mr.  Stein.  I  don't  think  I  have  read  that  particular  report.  I 
would  be  happy  to  read  it. 

Mr.  Becerra.  I  would  commend  that  for  your  reading,  because 
it  does  point  out  some  of  the  deficiencies  within  the  agency,  and 
since  you  haven't  read  it  I  won't  ask  you  any  questions  about  it. 

But  let  me  turn  to  something  that — I  am  not  really  certain  how 
to  ask  this  or  do  this,  but  you  mentioned  a  couple  of  things  that 
intrigued  me.  On  page  13  of  your  testimony  with  regard  to  your 
comments  about  the  American  Friends  Service  Committee  and 
Quakers  generally,  you  mentioned  that  they  have  a  position  that 
perhaps  if  the  border  situation  is  caused  to  some  degree  by  our  ar- 
tificial border,  that  we  should  take  that  into  account,  or  the  Quak- 
ers and  the  AFC  should  take  that  into  account  in  conducting  them- 
selves, and  citing  in  that  first  full  paragraph  on  page  13,  line  3, 
that  first  sentence  begins,  "While  this  is  a  proper  and  appropriate 
function  for  an  organization  such  as  theirs,"  meaning  AFSC  and 
the  Quakers,  "this  perspective  is  important  to  note  because  it  is 
likely  to  bias  or  skew  the  treatment  of  material  received  by  AFSC 
investigators  and  their  affinity  group  associates  in  analyzing  inci- 
dents of  border  abuse," 

Then  further  on  down  in  your  second  to  last  sentence  in  that 
paragraph,  you  state,  "It  is  difficult  to  view  H.R.  2119  with  its 
broad  and  unmanaged  intrusions  in  the  daily  operations  of  the  Bor- 
der Patrol,  INS,  and  Customs  Service  without  considering  the  pos- 
sibility that  the  legislation  is  designed  to  achieve  objectives  that 
the  overall  majority  of  the  American  people  ultimately  would  not 
support." 

I  mention  that,  and  I  wouldn't  have  brought  this  up,  but  it  seems 
to  me  that  to  some  degree  you  have  raised  the  issue  of  not  only  the 
credibility  of  the  AFSC  but  also  their  work,  and  that  disturbs  me 
because  I  have  a  great  deal  of  respect  for  what  the  American 
Friends  Services  Committee  has  done,  and  I  must  say  it  disturbs 
me,  for  example,  that,  as  I  understand  it,  FAIR,  your  organization, 
receives  money  from  a  number  of  different  sources  which  I  would 
have  reason  to  question. 

For  example,  the  Pioneer  Fund,  a  trust  fund  founded  in  1937  by 
a  Mr.  Whitecliff  Draper,  has  promoted  in  the  past  many  things 
that  I  think  a  number  of  Americans  would  find  very  distasteful — 
for  example,  promoting  the  sending  of  blacks  back  to  Africa. 

Mr.  Stein.  Excuse  me,  Mr.  Becerra,  may  I  ask  you  what  the 
source  of  that  statement  is? 
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Mr.  Becerra.  Sure.  I  will  give  that  to  you  in  a  second,  if  I  can 
go  ahead  and  finish.  Well,  let  me  give  you  the  source  right  now. 
I  am  reading  from  a  press  release  issued  by  FAIR,  Fairness  and 
Accuracy  In  Reporting,  and  it  makes  certain  references — well,  let 
me  ask  you,  do  you  know  of  the  Pioneer  Fund? 

Mr.  Stein.  Well,  having  had  that  issue  raised,  I  have  inves- 
tigated the  allegation  and  have  found  that  it  is  false. 

Mr.  Becerra.  But  you  know  of  the  Pioneer  Fund? 

Mr.  Stein.  They  are  1  of  about  35  foundations  in  the  50,000 
members  that  support  FAIR. 

Mr.  Becerra.  I  see. 

Mr.  Stein.  And  they — Pioneer  Fund — constitute  about  3  percent 
of  our  income. 

Mr.  Becerra.  And  how  much  would  that  be,  that  3  percent? 

Mr.  Stein.  About  $100,000  per  year. 

Mr.  Becerra.  OK.  So  when  it  says  here,  according  to  Internal 
Revenue  Service  records,  FAIR  has  received  about  $600,000  from 
Pioneer  since  1988,  that  would  be  untrue? 

Mr.  Stein.  Since  1988?  That  is  probably  a  little  high. 

Mr.  Becerra.  So  is  it  true  or  untrue? 

Mr.  Stein.  I  am  not  sure.  It  sounds  a  little  high. 

Mr.  Becerra.  OK. 

So  what  was  the  $300,000  figure  you  just  mentioned? 

Mr.  Stein.  No.  I  think  what  I  said  was  our  annual  budget  this 
year  is  close  to  $3  million.  This  annual  general  support  grant — 
similar  to  one  we  receive  from  lots  of  foundations — is  untied  to  any- 
thing except  our  general  operations,  and  is  approximately 
$100,000. 

But  would  you  like  me  to  respond  on  the  question  of  the  Quaker? 

Mr.  Becerra.  No,  not  yet. 

Let  me  ask  you.  It  states,  and  it  could  be  wrong.  It  says  the  Pio- 
neer Fund's  charter  states  that  it  is  "committed  to  the  proposition 
that  people  of  different  ethnic  and  cultural  backgrounds  are,  on  the 
basis  of  their  heredity,  inherently  unequal  and  can  never  be  ex- 
pected to  behave  or  perform  equally."  Are  you  familiar  with  that 
provision  within  the  charter  of  the  Pioneer  Fund? 

Mr.  Stein.  You  can  continue  to  pursue  this  line  of  questioning, 
but  that  statement  is  flatly  wrong.  That  is  a  quote  out  of  a  news- 
paper article.  That  is  a  quote  from  a  reporter  in  the  Washington 
Times. 

Mr.  Becerra.  I  am  only  asking  you  if  you  know  if  that  is  within 
the  charter  of  the  Pioneer  Fund. 

Mr.  Stein.  Yes,  and  it  is  not. 

Mr.  Becerra.  OK. 

Would  you  mind  providing  me  the  source  of  the  information  that 
leads  you  to  say  that  that  is  not  true?  Is  that  OK?  Can  you  provide 
that  for  the  record? 

Mr.  Stein.  The  Foundation  Center's  filings,  which  all  founda- 
tions are  required 

Mr.  Becerra.  If  you  could  just  provide  for  us,  I  would  appreciate 
it. 

Mr.  Stein.  The  Pioneer  Fund  is  an  organization  which,  as  far  as 
I  know,  is  recognized  by  the  Internal  Revenue  Service  as  a  chari- 
table private  foundation  whose  charitable  purposes  are,  frankly. 
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you  know,  their  own  business,  but  ultimately — we  have  in  our 
founding  documents  and  in  every  annual  report  taken  the  position 
that  immigration  policy  should  not  discriminate  on  the  basis  for  or 
against  persons  on  the  basis  of  race,  religion,  culture,  or  national 
origin.  We  would  not  accept  any  grant  by  anyone 

Mr.  Becerra.  Mr.  John  Tanton  is  one  of  the  founders  of  your  or- 
ganization, correct? 

Mr.  Stein.  Yes. 

Mr.  Becerra.  OK.  And  I  believe  in  the  late  eighties  he  wrote  an 
internal  memo  in  which  he  stated 

Mr.  Stein.  An  internal  memo  to  what? 

Mr.  Becerra.  There  was  a  memo  written  by  him. 

Mr.  Stein.  Not  for  FAIR. 

Mr.  Becerra.  OK.  There  was  a  memo  written  by  Mr.  Tanton  in 
which  he  discusses  "the  dangers  of  a  Hispanic  population  explo- 
sion" and  again  I  am  quoting  what  I  have 

Mr.  Stein.  What  are  you  quoting?  You  are  not  quoting  from  a 
memo. 

Mr.  Becerra.  If  you  could  let  me  finish,  and  I  am  not  saying 
that  I  have  heard  him  say  this  is. 

Mr.  Stein.  I  would  just  caution  you  that  that  press  release, 
which  I  have  seen,  is  full  of  inaccuracies  and  errors. 

Mr.  Becerra.  TTien  you  can  respond  to  that,  but  if  I  can  just  go 
ahead  and  finish  with  the  question,  in  this  memo,  it  is  stated  in 
this  particular  press  release  that  Mr.  Tanton  has  said  that, 
"Whites  will  see  their  power  and  control  over  their  lives  declining." 
He  continues  by  saying,  "Perhaps  this  is  the  first  instance  in  which 
those  with  their  pants  up  are  going  to  be  caught  by  those  with 
their  pants  down." 

Mr.  Tanton  still  is  a  member  of  the  federation's  board.  Is  that 
true? 

Mr.  Stein.  Well,  yes,  and  he,  as  far  as  I  know,  intends  to  con- 
tinue being.  He  received  a  Chevron  Conservation  Award  in  1990. 

Mr.  Becerra.  Again,  I  am  not  certain  of  the  accuracy  of  these 
particular  statements  myself,  but  they  have  been  reported  as  hav- 
ing been  stated. 

If  you  have  any  information  that  these  are  untrue,  please  feel 
free,  and  the  record  will  remain  open,  and  you  can  please  feel  free 
to  go  ahead  and  submit  those  documents  or  that  information  for  us 
to  review. 

Mr.  Stein.  Well,  I  would  like  to  respond,  if  I  might.  On  the  first 
matter  of  the  AFSC,  the  point  about  their  political  views  on  the 
matter  international  boundaries  is  raised  solely  to  raise  the  possi- 
bility of  the  excessive  credulity  in  analyzing  uncorroborated  allega- 
tions of  border  abuse,  and  it  isn't  a  matter  of  bearing  on  their 
credibility  as  much  as  it  is  bearing  on  their  credulity,  if  you  will. 

Mr.  Becerra.  I'm  not  sure  if  I  see  the  distinction,  but  continue 
on. 

Mr.  Stein.  Well,  it  is  a  matter  of  ideological  bias  in  analyzing 
factual  information  that  comes  to  their  attention. 

Mr.  Becerra.  In  that  case,  you  are  questioning  their  credibility. 

Mr.  Stein.  No.  I  am  questioning  whether  or  not  an  assessment 
is  accurate  or  should  be  taken  on  its  face  value. 
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Mr.  Becerra.  And  isn't  that,  in  effect,  a  questioning  of  whether 
or  not  they  are  credible? 

Mr.  Stein.  No.  It  says  you  should  analyze  the  issue  more  closely 
to  determine  whether  or  not  what  they  are  saying  is  true. 

Mr.  Becerra.  OK.  So  that  is  the  answer  to  that. 

Do  you  have  an3rthing  else  you  wish  to  say,  or  anyone  else,  before 
we  close  the  hearing? 

Mr.  Stein.  I  would  like  to  say  that  we  are  an  organization  which 
is  highly  visible  and  our  policies  are  set  by  our  board  of  directors 
and  that  donors  do  not  direct  our  policy  or  tie  grants  to  policies 
which  are  at  variance  with  our  organizational  purposes,  and  I 
think  our  record  stands  for  itself.  And  I  would  appreciate  in  the  fu- 
ture, if  you  have  information  like  that  which  you  want  to  read  in 
the  record,  you  at  least  give  me  the  courtesy  of  a  phone  call  so  I 
can  tell  you  if  there  is  material  which  is  in  there  which  is  flat  out 
wrong. 

Mr.  Becerra.  Well,  you  have  every  opportunity,  as  I  said  before, 
to  submit  for  the  record  any  information  that  would  show  that  this 
information  is  inaccurate,  and  I  welcome  you  to  please  do  so.  But 
as  far  as  I  can  tell,  this  is  information  that  went  out 

Mr.  Stein.  Have  you  ever  heard  of  Whitecliff  Draper?  Do  you 
know  who  he  was? 

Mr.  Becerra.  I  have  heard  of  him,  but  I  don't  know 

Mr.  Stein.  But  do  you  know  who  he  was?  May  I  ask  you  who 
he  was? 

Mr.  Becerra.  No.  I  don't  think  there  is  any  reason  for  me  to  go 
into  who  this  gentleman  was.  If  the  statement  is  true  or  not,  you 
can  provide  information  to  corroborate  or  to  refute  it.  I  think  that 
is  the  point  that  you  may  be  trying  to  make.  But  at  this  stage  I 
am  just  trying  to  figure  out  some  information  that  I  heard  about, 
some  of  the  sources  of  your  funding  and  perhaps  some  of  the 
ideologies  that  perhaps  predicate  some  of  the  actions  taken  by 
those  who  at  least  give  you  money,  perhaps  not  FAIR's  positions, 
but  those  who  give  you  money. 

Unless  there  is  any  further  comment  on  some  of  the  questions 
that  were  raised  or  comment  on  the  legislation  before  us,  I  think 
what  we  will  do  is  close  the  hearing. 

Mr.  Wheeler.  Mr.  Becerra. 

Mr.  Becerra.  Yes. 

Mr.  Wheeler.  I  would  like  to  include  in  the  record,  and  I  will 
give  your  staff  a  copy  of  the  resolution  passed  by  the  City  Council 
of  Tucson  in  support  of  H.R.  2119. 

Mr.  Becerra.  Thank  you  very  much. 

[The  resolution  follows:] 
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ADOPl'SD  BY  THB 
MAYOR  AND  COVNCIL 

SEP  2  7  IM? 
RE60ZJ)TX0II  NO.  IUMSlU 

RELftTINQ  TO  IMMIGRATION  AKD  NATURALIZATION;  SUPPORTINQ  THE  CBBATZOM 
or  A  FEDERAL  REVIEW  COMMISSION  FOR  THE  OVERSIGHT  OF  IMMIGRATION 
ENFORCEMENT  ACTIVITIBS. 

HHERBA6,  isBuee  r«l&tingi  to  the  enforcement  of 
iimnlgration  and  naturallB«tion  lav«  by  the  border  patrol  and  other 
agencies  off  the  U.8.  Department  of  Justice  have  long  been  of 
paramount  concern  to  the  Tuoeon  oomnunityr  and 

WHEREAS,  recent,  highly  publicized  incidents  involving 
the  possible  violations  of  hvuttan  righte  of  undocumented  workers  and 
other  individuals  by  Federal  inmigration  agante  have  heightened  the 
need  for  Increased  scrutiny  of  the  activities  of  thoee  agencies  of 
the  Federal  govemnent  responsible  for  the  Bdministration  of 
innigration  and  naturalization  lavs;  and 

WHEREAS,  H.R.  2119,  a  bill  to  establish  an  Inmigration 
and  Enforcenent  Review  Contnisslon,  is  currently  pending  before  the 
Congress  of  the  United  States.  This  commiBBion  would  be 
responsible  for  investigating  complaints  of  civil  Rigtihs  abuses  by 
the  federal  iiuaigration  services,  would  aaKe  recoBonendations  to  the 
services  regarding  dlecipline  of  enployees  responsible  for 
oonnitting  abuses,  and  would  make  policy  recontnendations  to  the 
servicos  as  appropriate;  and 


173 


WHEREAS,  the  Mayor  and  Council  of  the  City  of  Tucson 
wishes  to  express  Its  wholeheartied  support  for,  and  urgo  tho 
passage  of,  H.R.  2119. 

NOW,  THEREFORE,  BS  IT  RESOIiVKO  BY  TKfi  MAVOR  AMD  COUNCIL 
OF  THE  CITY  OF  TUCSON,  ARIZONA,  AS  FOLIOWSJ 

section  1.  That  the  Mayor  and  council  of  the  City  of 
Tucson  expresses  its  wholehearted  support  for  the  creation  of  tho 
Inunlqration  and  Enforcement  Review  Comnission,  and  urges  the 
Congress  of  the  United  States  to  pass  H.R.  2119  to  establish  this 
Conmission. 

Section  2.  The  City  Cleric  is  hereby  autUurized  and 
directed  to  send  a  copy  of  this  Resolution  to  each  member  of  the 
Arizona  Congressional  Delegation. 

Section  3.  The  various  city  officers  and  einployees  are 
authorized  and  directed  to  perform  all  ects  necesuary  or  desirable 
to  give  affaet  to  this  resolution. 

section  4.  WHEREAS,  it  is  necessary  for  the  preservation 
of  th«  peace,  health  and  safety  of  the  City  of  Tucson  that  this 
resolution  become  ininediately  effective,  an  emergency  is  hereby 
deolared   to   exist   and   this   resolution   shall   be   effective 
immediately  upon  its  passage  and  adoption. 

PASSED,  ADOPTED  AND  APPROVED  BY  THE  MAYOR  AND  COUNCIL  OP 
THE  CITY  OP  TUCSON,  ARIZONA,      SEP  Z  7  wj3 


'^       JUYOR 
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Mr.  Jose  Moreno.  Mr.  Becerra. 

Mr.  Becerra.  Yes. 

Mr.  Jose  Moreno.  I  would  like  to  read  into  the  record  a  finding 
that  the  Federal  court  in  the  Western  District  of  Texas  made  re- 
garding the  Bowie  High  School  case  that  I  stated  when  it  stated 
that,  "Victims  of  abuse  by  the  El  Paso  Border  Patrol  failed  to  re- 
port the  abuse  because,  number  one,  victims  fear  retaliation  by  the 
INS  and  by  the  El  Paso  Border  Patrol  in  the  form  of  deportation, 
criminal  charges,  or  loss  of  legal  immigration  status  for  themselves 
or  family  members;  number  two,  victims  begrudgingly  accept  this 
type  of  abuse  of  law  enforcement  action  as  a  way  of  life;  number 
three,  victims  have  a  sense  of  futility  in  filing  grievances  as  victims 
are  rarely,  if  ever,  informed  of  the  disposition  of  their  complaints; 
and,  number  four;  victims  believe  the  complaints  will  neither  be 
rigorously  investigated  nor  officers  duly  disciplined." 

Mr.  Becerra.  And  that  is  from  the  court  itself? 

Mr.  Jose  Moreno.  Yes,  it  is,  sir. 

Mr.  Becerra.  Thank  you  very  much  for  placing  that  in  the 
record. 

Unless  there  is  further  comment,  this  hearing  is  now  closed,  and 
I  thank  all  those  on  the  panel  and  those  who  preceded  for  having 
come  and  provided  information.  Thank  you  very  much. 

[Subcommittee  Note.— Civilian  Review  of  Policing:  A  Case  Study 
Report,  New  York  Liberties  Union  Foundation,  will  be  retained  in 
the  subcommittee's  files] 

Mr.  Becerra.  This  hearing  is  now  concluded. 

[Whereupon,  at  1:38  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene subject  to  the  call  of  the  Chair.] 
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Appendix  1.— Statement  of  Richard  J.  Hankinson,  Inspector 
General,  Department  of  Justice,  Before  the  Subcommittee 
ON  Information,  Justice,  Transportation  and  Agriculture, 
House  Committee  on  Government  Operations 

Good  Morning  Mr.  Chairman. 

I  am  pleased  to  appear  before  this  Subcommittee  again.  Mr.  Chairman,  I 
congratulate  you  on  your  new  leadership  position  with  this  Subcommittee.  I  note  also 
that  there  are  a  number  of  new  members,  and  I  look  forward  to  working  with  each  of  you 
on  Subcommittee  issues  relating  to  the  Department  of  Justice. 

SOME  COMMENTS  ON  THE  NATURE  OF  TTOS  HEARING 
You  have  asked  me  to  appear  before  the  Subcommittee  to  testify  about  the 
significant  problems  that  may  exist  in  INS,  and  to  talk  about  ways  to  remedy  those 
problems,  to  offer  organizational  and  restructuring  alternatives  or  solutions  that  might 
worlc,  and  to  share  with  you  recommendations  that  I  might  give  to  the  new  Attorney 
General.  I  must  confess  that  I  doubt  that  any  person  can  fully  meet  such  an  ambitious 
request  in  the  few  weeks  that  were  available  to  prepare  for  this  hearing.  For  an  Inspector 
General,  however,  the  task  becomes  doubly  difficult  because  the  office  imposes  on  the 
incumbent  an  obligation  to  choose  one's  words  carefully,  to  refrain  from  groundless 
speculation,  and  to  demonstrate,  with  care  and  professionalism,  that  there  is  a  basis  for 
each  recommendation  or  conclusion  that  might  be  proffered. 

At  the  same  time,  I  appreciate  the  desire  of  this  Subcommittee  for  a  candid 
overview  and  sharing  of  thoughts  about  INS  that  extends  beyond  the  formalities  of 
individual  audit  and  inspection  report  findings.  After  all,  these  reports  are  already  a 
matter  of  public  record;  to  some  extent,  they  are  yesterday's  news.  The  benefit  that 
today's  hearing  offers  is  the  opportunity  to  extend  the  range  of  our  discussion  and 
consideration  beyond  the  four  comers  of  the  various  reports  that  have  been  written  about 
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the  Immigration  &  Naturalization  Service.    So,  I  shall  try  to  meet  the  spirit  of  this 

objective    even    though    my    remarks    may    occasionally    have    to    be    qualified. 

SOME  BACKGROUND  INFORMATION 

It  may  help  to  start  with  some  very  basic  information  about  the  Immigration  & 
Naturalization  Service.  We  are  talking  about  an  agency  that  consists  of  18,000 
employees,  a  FY  1993  budget  of  approximately  $1,042,000,000  in  appropriated  funds  and 
another  $586  million,  approximately,  that  is  generated  by  user  fees.  The  agency  is 
spread  among  some  36  districts,  20  Border  Patrol  Sectors,  and  14  foreign  cities. 

The  history  of  INS  Uluminates  some  of  the  problems  facing  this  organization.  The 

agency  seems  to  have  been  passed  around  a  bit,  which  undercut  the  organization's  chance 

to  settle  on  a  clear  identity  or  firm  vision  of  what  it  is  about.    Consider: 

In  1891,  it  was  created  as  the  Bureau  of  Immigration  in  the  Treasury 
Department. 

In  1903,  it  was  shifted  to  the  Department  of  Commerce  and  Labor. 

In  1913,  i:  was  moved  to  the  Department  of  Labor. 

In  1940,  it  was  transferred  to  the  Department  of  Justice. 

Immigration  was  its  original  function.  Naturalization  was  added  in  1906, 
taken  away  in  1913,  and  returned  in  1933. 

And  somewhere  in  the  midst  of  all  this,  in  1924,  the  Border  Patrol  was 
added  to  the  agency,  but  structured  by  sectors  that  had  no  geographic  or 
organizational  relationship  to  the  rest  of  the  agency. 

These  are  the  obvious  changes.  There  were  even  more  difficult  currents  and  tides 

for  INS  to  navigate:    the  major  statutory  revisions  and  policy  swings  that  seem  to  be  a 
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constant  feature  of  our  immigration  system.    This  tangled  matrix  does  engender  some 
sympatiiy  for  the  agency. 

That  sympathy  was  evidently  short-lived.  For  the  fact  is  that  INS  has  a  record  of 
virtually  continuous  studies,  audits,  and  blue  ribbon  commissions  in  recent  years.  Some 
of  these  studies  have  been  brutally  negative: 

•  "Perhaps  the  most  ailing  agency  in  the  government,"  according  to  a  1984 
Heritage  Foundation  report.  "Study  after  study  shows  that  INS  continues  to 
wallow  in  its  backwater  of  antiquated  managerial  practices  and  hopelessly 
outdated  data  storage  and  retrieval  equipment."  Quoted  in  letter  from 
Congressman  Bruce  A.  Morrison,  Chairman,  Subcommittee  on 
Immigration,  Refugees,  and  International  Law,  House  Committee  on  the 
Judiciary,  to  Honorable  Richard  Thomburgh,  Attorney  General,  dated 
October  19,  1989. 

•  INS  has  "degenerated  into  a  group  of  segmented  autonomous  programs," 
with  "weak  management  systems  and  inconsistent  leadership"  and  a " chaotic 
budget  development  process."  GAO  Report,  "Immigration 
Management— Strong  Leadership  and  Management  Reforms  Needed  to 
Address  Serious  Problems,"  (GAO  GGD-91-28  Jan.  1991). 

In  a  more  neutral  and  studied  way,  the  Department  of  Justice's  annual  report  under 

the  Federal  Managers'  Financial  Integrity  Act  (FMFIA)  is  particularly  illuminating.   In 

its  report  dated  December  3 1 ,  1992,  the  Department  listed  seventeen  material  weaknesses, 

almost  half  of  which  involved  INS.-    As  you  consider  the  significant  problems  in  INS, 

you  can  safely  start  with  this  list.  For  the  record  then,  here  are  the  material  weaknesses 

listed  by  the  Department  regarding  INS: 

1.   Automated  Accounting  and  ADP  Planning 


1'   1992  Report  by  the  Attorney  General  on  Management  Controls. 
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2.  Financial  Management  Training 

3.  Automated  Information  Systems  Planning 

4.  Immigration  Inspector  Training 

5.  Ineffective  Security  Program 

6.  Delivery  Bonds 

7.  Overtime  Management  -  Use  of  1931  Act  Overtime 

8.  Procurement  Improvements  in  INS 

The  first  four  of  the  above  items  are  consolidated  as  a  single  High  Risk  Area,  which  the 
Department  lists  as  its  top  priority.  In  addition,  listed  as  a  High  Risk  Area/Material 
Nonconformance  are  three  additional  items,  two  of  which  relate  to  INS: 

•  Supervision  of  Fee  Accounts 

•  Financial  Management  System 

These  last  two  items,  the  supervision  of  fee  accounts  and  the  financial  management 
system,  are  particularly  troubling  because  they  reflect  on  INS'  ability  to  manage  properly 
the  almost  half  billion  dollars  it  receives  in  fee  revenues  and  the  one  billion  dollars  it  gets 
from  Congress  as  annual  appropriations. 

I  wanted  to  spend  a  moment  going  over  the  High  Risk  Areas  and  Material 
Weaknesses  because  they  reflect  the  results  of  a  structured  analysis  and  evaluative  process 
devised  by  Congress  to  test  the  integrity  and  reliability  of  various  agency  programs.  I 
would  not  recommend  total  reliance  on  that  picture,  however,  and  so  I  have  tried  to  also 
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respond  to  your  request  for  an  identification  of  the  most  significant  problems  in  INS  using 
some  of  the  audits  and  inspections  that  my  office  has  conducted. 

SIGNIFICANT  PROBLEMS  IN  INS 
In  organizing  my  discussion,  I  have  coipbined  issues  into  five  topics:  (1)  INS  as 
a  Second  Class  Citizen;  (2)  INS  Management  of  its  Employees;  (3)  INS  Management  of 
its  Resources;  (4)  INS  Management  of  its  Laws  and  Policy;  and  finally,  (5)  a  brief 
commentary  on  the  reorganization  proposals  that  have  haunted  INS  for  three  decades  or 
more. 
I.  INS  as  a  Second  Class  Citizen 

One  of  the  ways  my  office  prepared  for  this  hearing  was  to  gather  about  15  of  our 
senior  auditors,  investigators,  and  inspectors,  all  of  whom  had  worked  in  INS  or  on  INS 
projects.  When  we  polled  the  group,  we  got  a  unanimous  opinion  that  INS  has  an 
"institutional  inferiority  complex"  and  an  employee  morale  problem.  Several  examples 
of  INS  employees*  perceptions  of  their  plight  were  given:  that  INS'  vehicle  fleet  consists 
of  battered  clunkers  while  "everyone"  else  has  new  ones;  that  INS  is  "low  graded,"  i.e., 
that  an  INS  investigator  can  only  aspire  to  a  journeyman  grade  of  GS-12,  when  most 
investigators  in  the  Department  can  achieve  promotions  to  GS-13;  and  that  the 
Department  has  for  years  underfunded  INS. 

I  think  the  morale  problem  is  real.  I  trust  the  validity  of  a  consensus  coming  fi-om 
this  group — they  know  INS.  You  can  certainly  find  indications  of  it  in  the  GAO  report 
(B-239260),  and  in  the  following  commentary  by  a  former  employee: 
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INS  is  ridden  with  "incompetency  at  all  levels  of  command,"  has  "no 
national  uniformity  in  the  enforcement  of  law  or  .  .  .  policy,"  a  "chain  of 
command  [that]  is  illusory,"  a  "total  failure  to  properly  employ  and 
supervise  staffs,"  a  "major  failure  to  perform  INS'  basic  function  of 
deporting  illegal  aliens,"  and  "viable  budget  control  [is]  an  impossibility." 
Memorandum  from  Raymond  M.  Momboisse  [former  General  Counsel  at 
INS]  to  Mike  Lempres,  Special  Assistant  to  the  Attorney  General,  dated 
July  26,  1989. 

Nonetheless,  I  did  want  to  see  if  there  was  any  truth  to  the  perception  that  the 
Department  gives  INS  less  than  its  fair  share.  I  did  not  believe  I  could  determine 
whether  INS'  notoriously  aged  vehicle  fleet  was  a  result  of  neglect  by  INS  or  neglect  by 
the  Department  of  Justice.  But  it  .did  seem  possible  to  look  at  grade  structure  and 
compare  INS'  budget  share  to  the  total  Departmental  budget.  We  found  that  INS  appears 
to  have  kept  up  with  or  outpaced  the  Department  in  its  budget  growth,  principally  because 
it  has  drawn  increasingly  on  user  fees  to  fund  its  operations.  We  also  found  that  it  has 
lower  average  grades  than  the  bulk  of  the  Department. 
Appropriated  Funds 

INS'  appropriated  funding  has  grown  steadily  since  FY  1981.  However,  when  the 
INS  budget  is  compared  to  the  rest  of  the  Department's,  INS'  growth  has  not  been  as 
great  as  the  rest  of  the  Department.  Also,  INS'  growth  since  FY  1987  is  the  result  of 
fees  charged  for  INS  services.  Figure  1  shows  the  real  growth  rate  of  the  INS  budget 
and  the  rest  of  the  Department.  Until  1987,  the  INS'  budget  grew  at  a  similar  rate  as  the 
rest  of  the  Department.  When  INS  fee  accounts  began  in  1987,  the  growth  rate  between 
INS  and  the  Department  began  to  diverge.   The  INS  experienced  a  greater  growth  rate 
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Figure   1 

than  the  rest  of  the  Department  for  the  next  three  fiscal  years.  During  FYs  1990  and 
1991,  the  INS  growth  rate  fell  behind  the  rest  of  the  Department;  since  FY  1992  it  has 
picked  up  again  as  the  difference  has  been  reduced. 

Figure  1  also  demonstrates  that  the  growth  rate  in  the  INS  budget  is  a  result  of  the 
INS  fee  accounts.  Since  FY  1987,  the  INS  budget  growth  rate  without  its  fee  accounts 
has  remained  flat  while  the  INS  budget  growth  rate,  when  the  fee  accounts  are  included, 
has  increased  significantly. 
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INS  Fee  Accounts 

Since  FY  1987,  the  total  INS  budget  has  included  fees  for  services^.    In  FY 
1987,  INS  received  $157  mUUon  in  fees.  In  FY  1993,  INS  projects  it  will  receive  $586 
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million  in  fees,  a  287  percent  increase  in  six  years.  Figure  2  shows  the  composition  of 
the  INS  budget  between  FYs  1987  and  1993.  Between  FY  1988  and  1991,  the  INS  fees 
were  an  ever-decreasing  percentage  of  the  total  budget.   However,  in  FY  1992  the  INS 


^The  INS   fee   accounts   are   the  User  and   Legalization  fee   accounts   [1987],   the 
Examinations  fee  account  [1989],  and  the  Land  Border  Inspections  fee  account  [1991]. 
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fees  were  significantly  revised.  Since  then,  the  two  principal  fee  accounts,  for  the  User 
and  Examinations  fees,  have  increased  dramatically  as  a  portion  of  the  total  INS  budget. 
(The  Land  Border  Inspection  fee  account  totaled  only  $2  million  in  FY  1992,  is  projected 
to  be  $4  million  in  FY  1993,  and  is  not  a  significant  portion  of  the  total  INS  budget.) 
INS  Personnel 

The  number  of  INS  personnel  has  increased  since  FY  1981 .  The  greatest  increase 
in  INS  personnel  occurred  with  the  implementation  of  INS  fee  accounts.  Figure  3  shows 
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the  growth  in  INS  positions  between  FY  1981  and  1986  generally  reflected  the  position 
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growth  rate  in  the  rest  of  the  Department,  but  INS  has  consistently  exceeded  the 
Department  since  FY  1987. 

Figure  4  shows  the  breakdown  of  positions  by  funding  source.  Since  FY  1990, 
the  increases  in  INS  positions  have  occurred  in  the  INS  fee  accounts.  The  greatest 
growth  in  positions  has  occurred  in  the  Examinations  fee  account. 
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Figure  4 

This  comparison  does  not  reflect  whether  INS'  budget  has  kept  up  with  increases 
in  its  duties,  responsibilities,  and  workload.  But  it  does  show  that  INS  has  received  at 
least  its  aliquot  share  of  the  Department's  budget,  and  that  it  has  outpaced  the  Department 
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in  some  instances.  In  sum,  while  I  cannot  determine  whether  D*IS  got  enough  money  to 
do  its  job,  it  does  appear  that  it  got  its  fair  share,  and  was  not  required  to  suffer  shortages 
more  than  the  rest  of  the  Department.  That  leads  us  then  to  the  more  interesting  question 
of  how  wisely  INS  used  such  resources  as  it  was  given. 
n.  PJS  Management  of  its  Employees 

Of  its  total  budget,  INS  spends  two-thirds  of  its  appropriated  funds  for  employee 
salary  and  benefits.^'    Its  personnel  are  INS'  most  important  resource.    How  well  it 
manages  them  is  critical  to  the  smooth  operation  of  the  agency. 
INS  Personnel  Profile 

We  looked  at  INS  personnel  two  ways:  years  of  Federal  service  and  grade  levels. 
Years  of  Service 

Figure  5  demonstrates  that  INS  personnel  distribution  by  years  of  Federal  service 
generally  mirrors  that  of  the  rest  of  the  Department.  INS  has  a  slighdy  more  experienced 
population  than  the  Department,  particularly  employees  in  the  6-25  years  experience 
categories. 
Grade  of  Employees 

Figure  6  reflects  the  grade  distribution  by  percentages  of  the  total  INS  workforce 
and  the  rest  of  the  Department.  The  figure  indicates  that  the  INS  has  roughly  a  bell- 
shaped  distribution  of  grades,   with   the  highest  percentage  at  GS-9.      INS  has 


2'  Untitled  JMD  document  summarizing  current  services  baseline  numbers,  using  FY  92 
actuals. 
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comparatively  fewer  employees  at  what  seems  to  be  the  standard  journeyman  level  for 
the  rest  of  the  Department,  GS-13.  INS  has  a  greater  percentage  at  the  GS-1 1  and  GS-12 
levels.    Hence,  although  INS  has  a  more  experienced  workforce,  it  is  also  lower  paid 
than  the  rest  of  the  Department.- 
INS  Employee  Corruption 


-  INS  and  BOP  are  tied  for  the  lowest  average  grade  level  in  the  Department,  with  an 
8.8  average  grade.  But  BOP  has  an  average  years  of  service  of  8.3  years,  while  INS' 
average  is  11  years.   DOJ  Employment  Fact  Book  Fiscal  Year  1992.  pp.  4,  7. 
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At  the  outset,  I  want  to  emphasize  that  only  a  tiny  fraction  of  INS  employees  are 
corrupt.  But  the  opportunities  for  corruption  are  tremendous.  INS  employees  guard 
access  to  the  United  States—  the  entry  of  drugs  and  aliens  across  our  borders  and  into  the 
United  States.  INS  employees  also  have  the  ability  to  get  and  sell  another  precious 
commodity:  the  documentation  that  will  allow  an  alien  to  stay  in  the  United  States  and 
to  get  work.  The  corruption  threat  to  the  Department  cannot  be  overemphasized.  A 
border  crossing  card  "sells"  for  $325  on  the  average;  a  temporary  resident  permit  sells 
for  about  $2,300;  and  a  Green  Card  sells  for  an  average  of  $5,600.    Last  year,  we 
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successfully  concluded  cases  in  which  almost  $1  million  was  paid  in  an  effort  to  corrupt 
INS  employees.  Think  about  that:  $1  million  in  bribes,  and  that  is  only  what  we  know 
about  and  could  prove  in  a  court  of  law.  When  you  have  a  mix  that  includes  low  paid 
employees,  easy  money  in  big  sums,  and  low  risks,  you  have  an  extraordinarily  volatile 
and  risky  situation. 


Allegations  by  Category 

FY  1990 -1992 


Al  other  offenses  (37.0%)- 


ssau8(17.6%) 


Weapons  Law  Violaions  (3.4%) 

Corfict  of  k-terest  (3.9%) 

Drugs/Narcotics  (6.1  %) 


(1 4.9%) 


Flgiire  7 
Consequently,  it  should  not  come  as  a  surprise  that  bribery  is  one  of  the  two  most 
frequent  allegations  brought  against  INS  (the  other  being  assault).  See  Figure  7  above. 
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A  year  or  so  ago,  my  office  undertook  a  study  of  E^S  corruption.  Our  approach 
was  a  little  different.  We  gathered  up  what  we  knew  about  corruption  in  INS  from  our 
investigations  and  audit  or  inspection  reports.  That  did  not  help  very  much.  So  then  we 
identified  former  INS  employees  who  had  been  convicted  of  taking  bribes,  and  one 
immigration  intermediary  who  had  been  convicted  of  paying  bribes,  and  we  went  out  to 
interview  them.  Then  we  set  out  to  collect  as  much  scientific  research  and  behavioral 
studies  as  we  could  find  on  the  subject  of  corruption  and  an  individual's  decision  to 
become  dishonest.  In  this  regard,  by  the  way,  we  found  that  not  very  much  had  been 
written  on  the  subject  and  even  less  of  it  was  very  useful. 

One  of  the  more  practical  writings,  however,  that  summarized  the  problem  and  had 
concrete  suggestions  on  how  to  deal  with  it  was  a  study  done  by  the  International 
Association  of  Chiefs  of  Police  (lACP).  It  was  an  especially  pleasant  surprise  to  discover 
further  that  this  useful  work  had  been  funded  by  the  Department's  own  Office  of  Justice 
Programs.  It  is  entitled,  "Building  Integrity  and  Reducing  Drug  Corruption  in  Police 
Departments"  (September  1989),  and  I  recommend  it  highly. 

Distilled  to  essentials,  the  lACP  study  recommended  the  following: 

•  Select  new  hires  carefiiUy.  Screen  them,  conduct  background  checks,  use 
drug  tests,  psychological  testing,  even  lie  detectors  to  help  weed  out  bad 
candidates. 

•  Train  them. 

•  Supervise  them. 

•  Require  accountability;  discipline  for  misconduct. 
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The  answers  the  lACP  study  provided  may  appear  to  be  disappointingly  simple  and 
obvious.  Yet,  these  answers  fit  fairly  well  with  what  we  learned  from  our  interviews  and 
what  we  knew  from  our  studies  of  INS:  it  is  often  indifferent  when  it  comes  to  screening 
its  employees  and  training  them,  much  of  their  work  is  unsupervised,  and  administrative 
discipline  is  sometimes  haphazard.  Fundamentally,  what  the  lACP  study  seemed  to  be  . 
saying  was  that  sound  management  techniques  with  respect  to  one's  employees  are  also 
the  best  anti-corruption  measures.  Unfortunately,  this  conclusion  compounds  INS' 
problem:  not  only  is  it  not  managing  its  employees  well,  but  it  also,  by  this  neglect,  is 
fostering  a  climate  in  which  corruption  can  occur. 
Employee  Screening 

Although  not  alone  in  the  Department  of  Justice,  INS  has  suffered  serious 
problems  with  employee  background  investigations.  The  problem  was  first  reported  as 
a  material  weakness  in  1989  as  a  result  of  a  special  audit  of  INS.  That  audit  showed  that 
the  INS  background  security  program  lacked  adequate  safeguards  to  ensure  timely 
adjudications  of  background  results,  and  proper  handling  of  the  clearance  waiver  process. 
^  The  degree  and  seriousness  of  INS  failings  were  found  during  an  Aprill992  OIG 

inspection  of  Justice- wide  background  security.  The  figures  were  dramatic.  Of  the  5,559 
INS  employees  possessing  top  secret/secret  classifications,  4,205  (76%)  of  the  employees 


were  in  violation  of  Department  security  background  regulations.    These  regulations 


require  employee  reinvestigations  at  least  every  5  years.  Of  those  employees  in  violation. 
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55  percent  had  not  been  reinvestigated  in  over  10  years  and  35  percent  had  not  been 
reinvestigated  in  over  15  years. 

Additionally,  many  of  the  background  investigations  which  contained  derogatory 
information  were  never  adjudicated.  In  one  INS  region  alone,  over  286  employee 
background  investigations  had  not  been  adjudicated  and  there  was  derogatory  information 
that  required  some  further  explanation  or  resolution.  This  included  employees  in  highly 
sensitive  positions,  for  example: 

•  An  INS  law  enforcement  officer,  who  tested  positive  for  marijuana  at  the 
time  he  entered  on  duty  in  1986,  had  an  allegation  in  his  investigative 
report  that  he  had  possibly  sold  drugs.  However,  he  was  still  employed  in 
1991  and  had  served  on  a  drug  task  force. 

•  Another  INS  law  enforcement  officer  was  described  in  his  investigative 
report,  dated  1985,  as  being  a  "walking  time  bomb,  a  pathological  liar, 
someone  who  lacked  judgement  and  was  unfit  for  law  enforcement".  He 
was  involved  in  two  firearm  incidents  before  his  federal  employment; 
however,  he  was  hired,  has  achieved  career  status,  and  was  still  employed 
at  the  time  of  our  inspection. 

Employee  Training 

I  believe  passionately  in  the  value  of  training,  of  education.    When  you  hire  an 

employee  but  do  not  train  him  or  her,  you  send  a  subliminal  message  that  says: 

•  You  are  not  worth  the  cost  of  training. 

•  How  well  you  do  your  job  is  not  important  enough  to  me  to  bother  teaching 
you  to  do  it  correctly  and  efficiently. 
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Moreover,  training  provides  an  opportunity  for  bonding  with  coworkers  and  to  instill  in 
the  employee  some  institutional  ethic,  the  traditions  that  build  pride  and  loyalty,  and  the 
standards  of  conduct  expected  of  them. 

Hence,  of  particular  importance  to  ItiS\  ability  to  effectively  perform  its  mission 

is  the  adequacy  of  training  received  by  its  employees— particularly  inspectors,  examiners, 

and  enforcement  personnel.      Due  to  recent  increases  in  illegal  imnugration  and 

international  terrorist  threats,  it  is  imperative  that  INS  personnel  are  adequately  trained 

to  apprehend  and  properly  process  illegal  entrants.  But  in  our  March  1986  audit  report 

on  Staffing  and  Scheduling  of  Immigration  Inspectors  at  High-Risk  Land  Ports  of  Entry 

in  the  Immigration  and  Naturalization  Service,  a  major  concern  was  the  use  of  temporary 

inspectors  with  inadequate  training  and  inadequate  supervision  at  high-risk  land  ports  of 

entry.  We  observed  that  in  the  three  regions  using  these  part-time,  seasonal,  on-call,  and 

intermittent  inspectors,  the  rate  of  malafide  apprehensions  declined;  in  the  region  which 

did  not  use  temporary  inspectors,  the  rate  of  malafide  apprehensions  remained  relatively 

constant.  We  recommended  that,  in  order  to  ensure  the  effectiveness  of  the  Inspections 

Program,   INS  establish  policies   and  procedures   regarding  the  training,   use,   and 

supervision  of  temporary  inspectors. 

Our  February  1989  Special  Audit  of  the  Immigration  and  Naturalization  Service 
found  that  forty-two  percent  of  immigration  inspectors  performing  inspection  duties  had 
not  received  the  14-week  formal  training  course  at  Glynco,  Georgia.  Some  (about  one 
third)  were  temporary  employees  who /would^ever  receive  the  training;  others  were 
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waiting  to  attend  the  course,  but  performing  inspection  duties  in  the  interim.  These 
untrained,  temporary  employees  were  performing  the  same  duties  as  trained  personnel. 
During  our  review,  we  also  found  inadequacies  in  the  training  of  accounting  personnel, 
procurement  personnel,  and  security  officers.  Three  years  later,  in  April  1992,  we 
unresolved  the  1986  report  because  INS  failed  to  complete  long  promised  corrective 
action.  While  actions  have  since  occurred  and  the  report  has  once  again  been  resolved, 
it  remains  open  because  INS  still  has  not  provided  aspecific  time  frame  to  complete 


corrective  action. 

Our  September  1991  audit  report  on  Immigration  and  Naturalization  Service 
Firearms  Policy  recommended  that  INS  establish  criteria  to  determine  when  there  is  a 
need  for  full-time  sector  or  district  firearms  instructors.  In  many  instances  the  firearms 
instructors  were  overburdened  by  other  collateral  duties  and,  as  a  result,  INS  employees 
were  not  receiving  their  full  firearms  training. 

We  also  reviewed  all  OIG  inspection  reports  to  determine  where  training 
deficiencies  in  INS  were  identified  by  the  Inspections  Division.  Training  deficiencies 
affecting  performance  were  noted  in  five  INS  field  offices.  In  four  cases  the  lack  of 
training  related  to  field  procurement  activities.^'  In  our  report  on  INS 
ADJUDICATIONS  PROGRAM  IN  THE  EASTERN  REGION  (FEB.  19901  we  found 


^  INS  BORDER  PATROL  SECTOR.  TUCSON.  ARIZ.  (MAY  19901  INS  EL  PASO 
BORDER  PATROL  SECTOR  (SEPT.  19901  INS  NEWARK  DISTRICT  (SEPT.  1990): 
INS  PORTLAND.  MAINE.  DISTRICT  (SEPT.  19901 
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that  INS  officers  performing  adjudications  activities  applied  inconsistent  criteria  in 

accepting/rejecting  submitted  information.  This  was  causing  unnecessary  delays  for  many 

applicants  undergoing  the  adjudication  process.  The  report  recommended  that  the  officers 

be  trained  so  as  to  avoid  such  inconsistencies.  ^ 

The  Department  has  listed  both  inspector  training  and  financial  management 

training  as  high  risk  material  weaknesses  in  the  1992  Report  by  the  Attorney  General  on 

Management  Controls. 

Employee  Supervision 

INS  is  an  agency  which  empowers  the  vast  majority  of  its  employees  to  make 
critical  decisions,  but  devotes  uncertain  amounts  of  time  to  supervising  their  work.  An 
inspector  at  a  land  port  of  entry  can  authorize  entry  of  a  truckload  of  drugs  into  the 
United  States  with  the  wave  of  one  hand.  Most  actions  by  examiners,  adjudications 
personnel,  legalization  officers,  and  the  like  are  not  reviewed.  Decisions  to  deny  an 
immigration  benefit  may  be  reviewed,  but  a  decision  to  grant  a  benefit  rarely  is. 
Virtually  any  employee  can  enter  INS  automated  data  bases  and  make  changes  in  its  alien 
record  systems;  passwords  are  freely  exchanged  and  rarely  updated.  Moreover,  until 
very  recently,  there  was  virtually  no  way  to  track  either  who  entered  INS'  automated  data 
system  or  what  they  did  once  they  got  there.-   The  stamps,  ink,  and  so-called  controlled 


-  The  system  modifications  came  largely  because  of  our  prompting  after  we  discovered 
a  clerk  who  had  made  something  on  the  order  of  1700  unauthorized  entries  into  the 
Central  Index  System  (the  principal  alien  data  base). 
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certificates  often  are  not  secured  and  are  too  easily  available  for  mischief.2'  In  our 
audits,  we  found  numerous  errors  in  the  processing  and  handling  of  documents.*'  A 
common  theme  was  the  inadequacy  of  independent  and  supervisory  reviews.  INS  laws 
are  complicated  and  constantly  changing,  which  makes  it  imperative  that  these  reviews 
are  accomplished.  Inadequate  supervision,  including  the  failure  to  perform  independent 
reviews,  is  also  a  constant  theme  throughout  the  Immigration  and  Naturalization  Service 
Fee  Accounts  Annual  Financial  Statement  FY  1991  and  Immigration  and  Naturalization 
Fee  Accounts  Management  Letter  Report  FY  1991. 

Earlier,  I  said  that  the  easy  money  and  low  risk  made  corruption  more  likely  in 
INS.    By  low  risk,  I  meant  the  small  likelihood  of  being  discovered.    The  lack  of 
supervision,  an  essential  management  responsibility,  also  serves  to  eliminate  one  of  the 
traditional  deterrents  to  crime:  the  fear  of  being  caught. 
Employee  Discipline 

We  do  not  have  very  useful  data  at  this  point  on  how  INS  disciplines  its  employees 
in  response  to  our  investigations  or  those  of  others.*'  There  is  a  persistent  belief  among 


2''  Sgg  Special  Audit  of  the  Immigration  and  Naturalization  Service.  February  1989: 
Securitv  of  Controlled  Documents  and  Stamps  in  the  INS.  Julv  1991. 

>'  Controls  Over  Certificates  of  Naturalization  and  Citizenship  in  the  Immigration  and 
Naturalization  Service  (February  1990),  Special  Audit  of  the  Immigration  and 
Naturalization  Service  (February  1989),  and  Audit  Report  of  1-551  Card  Processing 
Controls  of  the  Immigration  and  Naturalization  Service  (1988). 

*'  We  are  revising  our  case  tracking  system  and  procedures  to  enhance  the  collection  of 
this  data,  though  traditionally  it  has  been  both  difficult  to  obtain  and  to  analyze.  We  also 

(continued...) 
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those  of  our  staff  with  experience  in  the  area  that  INS'  treatment  of  misconduct  is  spotty. 
Whether  action  is  taken,  and  the  severity  of  the  punishment,  if  any,  seems  to  be  uneven 
and  sometimes  happenstance.  This  tentative  premise  can  only  be  supported  anecdotally, 
but  the  anecdotes  seem  to  be  pretty  compellin|.   Consider: 

•  In  1990,  the  Office  of  the  Inspector  General  received  an  allegation  that  an 
INS  District  Director  used  his  influence  to  accelerate  the  granting  of  an  INS 
benefit  for  a  family  member.  This  was  reviewed  by  the  OIG  and  while  no 
criminal  misconduct  was  established,  some  possible  poor  judgment  was 
detected.  This  matter  was  referred  to  INS  by  the  OIG.  Shortly  after  this 
investigation,  one  of  the  original  complainants  in  the  investigation  claimed 
she  was  physically  intimidated  by  the  District  Director  and  a  second 
investigation  was  commenced,  substantiated  and  forwarded  to  INS.  In 
February  of  this  year,  INS  began  to  evaluate  these  complaints  for 
disciplinary  action. 

•  An  allegation  of  misconduct  against  an  Immigration  Officer  was 
investigated  by  the  OIG,  was  substantiated  and  sent  to  INS  headquarters  for 
transmittal  to  the  deciding  official.  It  took  nine  months  for  the  report  to 
reach  the  official.  In  the  meantime,  he  had  promoted  the  individual  to  a 
higher  position  of  trust.   No  action  was  taken  against  the  employee. 

•  An  INS  Special  Agent  was  discovered  to  be  exceeding  his  authority  by 
attempting  to  enforce  local  laws,  including  the  traffic  code.  After  an 
attempt  to  fire  him,  he  was  allowed  to  change  jobs  and  become  an 
Immigration  Inspector.  After  being  promoted  to  a  Senior  Inspector  (a  law 
enforcement  position)  he  was  again  discovered  making  traffic  stops  in 
uniform  and  while  armed.  The  OIG  advised  the  District  of  the  new 
allegation,  but  the  agency  decided  to  keep  the  employee  in  his  position 
because  he  possessed  a  needed  language  skill. 


• 


An  INS  inspector  was  arrested  by  the  local  police  as  she  left  a  crack  house 
and  was  found  to  be  in  possession  of  drug  paraphernalia.     She  was 


2'(...  continued) 

have  under  consideration  for  next  year's  Audit/Inspection  Workplan  a  project  that  would 

delve  into  disciplinary  actions  initiated  by  INS. 
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reassigned  to  the  District  Office  while  INS  decided  what  to  do  with  her. 
During  this  time  she  was  assigned  to  the  unit  that  approved  the  issuance  of 
Green  Cards,  which  she  immediately  began  selling  to  support  her  drug  habit 
and  did  this  for  over  a  year  until  the  OIG  arrested  her. 

•         An  INS  Special  agent  convicted  in  local  court  for  a  felony  (unlawful 
imprisonment)  has  been  continued  on  the  payroll  for  over  18  months. 

Related  Employee  Performance 

The  preceding  discussion  really  focused  on  INS  employee  corruption.  It  is  not  a 
great  leap  of  logic,  however,  to  find  a  comparable  relevance  to  more  fundamental 
performance  problems,  such  as  problems  with  physical  abuse  along  the  border  and  neglect 
of  duties  resulting  in  application  processing  backlogs  of  sometimes  as  much  as  a  year  or 
more.-S2' 

Prompt,  certain  discipline  is  a  deterrent.  Even  handed  discipline  connotes  fairness 
on  management's  part  and  enhances  employee  expectations  of  equitable  treatment,  from 
which  is  derived  institutional  loyalty.  Another  factor  that  we  believe  enhances 
employee's  dedication  to  an  institution  is  the  level  of  confidence  that  employee  has  in  the 
rationality  of  management,  its  purposefulness,  and  the  care  with  which  it  protects  its 
resources  and  uses  them  wisely,  since,  after  all,  the  employee  is  one  such  resource. 
in.   INS  Management  of  its  Resources 


—  My  prepared  statement  has  not  touched  on  the  allegations  of  violence  lodged  against 
the  Border  Patrol.  Although  our  inspection  into  INS  Firearms  Policy  was  sf)ecifically 
prompted  by  allegations  of  Border  Patrol  abuse,  individual  allegations  of  physical  abuse 
are  treated  as  civil  rights  cases,  assigned  by  Department  of  Justice  policy  to  the  Criminal 
Section  of  the  Civil  Rights  Division  and  investigated  by  the  FBI. 
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This  is  potentially  a  huge  topic.  Essential  to  INS'  ability  to  accomplish  its  mission 
is  the  appropriate  allocation  of  resources  between  offices  and  functions.  In  our  February 
1989  Special  Audit  of  the  Immigration  and  Naturalization  Service,  we  determined  that 
INS  was  allocating  investigative  resources  based  on  historical  staffing  patterns,  not 
workload,  resulting  in  poorly  balanced  distributions.  Some  geographic  areas  ended  up 
with  a  high  concentration  of  investigative  resources  while  others  had  virtually  none. 

A  June  1992  DOJ  Management  and  Planning  Staff  study.  Administrative  Services 
in  tiie  Immigration  and  Naturalization  Service,  concluded  that  INS  is  significantiy 
understaffed  in  the  administi^tive  area.  This  understating  negatively  impacts  the 
performance  of  administrative  functions  necessary  to  support  INS  programs.  It  also 
adversely  affects  any  attempts  to  reform  administrative  shortcomings  in  areas  such  as 
financial  management  and  information  management.  In  some  districts,  the  understaffing 
is  so  critical  that  it  has  been  necessary  to  temporarily  reassign  program  personnel  to 
perform  tiiese  jobs.  The  shortage  tiien  affects  program  performance,  increasing  Uie 
backlogs  of  applications  and  data  input.  The  report  recommended  a  minimum  of  217  new 
administrative  positions  and  the  use  of  staffing  guidelines  by  INS.^' 


^'  During  our  audit  of  tiie  FY  1989  Immigration  and  Naturalization  Service  Financial 
Closeout.  we  also  reviewed  the  allocation  of  resources  to  accounting  offices.  We  found 
that  there  had  been  no  reallocation  of  resources  as  workloads  changed.  Workloads  at 
some  offices  had  increased  tremendously  without  a  corresponding  increase  in  staff  to 
handle  the  workload;  these  offices  were  unable  to  handle  current  workloads.  Offices  with 
static  workloads  had  maintained  staffing  levels  and  were  able  to  handle  current 
workloads.  We  recommended  tiiat  INS  review  its  financial  and  accounting  staffing  levels 

(continued...) 
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A  major  cause  of  this  problem  is  the  lack  of  reliable  workload  or  performance  data 
that  can  be  used  to  accurately  allocate  resources  at  INS.  The  Management  and  Planning 
Study  noted  that  "the  data  generated  by  the  INS  principal  statistical  reporting  system  are 
widely  recognized  to  be  flawed." 

Another  related  problem  is  INS'  management  of  overtime  in  the  Inspections 
Program.  While  INS  has  made  substantial  improvements  in  this  area,  our  audit  report 
issued  in  January  1992,  Overtime  in  the  Immigration  and  Naturalization  Service 
Inspections  Program,  advised  that  further  savings  could  be  realized  if  INS  would  request 
repeal  of  the  1931  Act  overtime  law,  as  we  recommended.  While  INS  was  unsuccessful 
in  a  1992  attempt  to  prohibit  the  payment  of  1931  Act  overtime,  the  Conference  Report 
for  the  Department's  FY  93  Appropriation  encouraged  the  Department  to  propose 
comprehensive  legislation  to  correct  any  pay  disparities  involving  INS  inspectors.  This 
area  has  an  inherently  high  potential  for  abuse — which  we  documented  in  audit 


^'(...continued) 

to  determine  the  appropriate  allocation  of  resources.  However,  subsequent  audits  have 
revealed  that  many  of  the  problems  attributable  to  inadequate  staff— including  backlogs 
in  imputing  data  and  performing  reconciliations  and  inadequate  reviews  and  supervision- 
still  occur.   (CFO  audit.  Pages  30-36). 
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reports.—    These  abuses  have  also  been  noted  in  various  Inspections  Division  reviews 
of  district  offices  and  General  Accounting  Office  audit  reports. 
Financial  Management 

Longstanding  problems  with  its  outmoded  and  inefficient  financial  management 

system  deny  INS  management  the  use  of  current  and  accurate  information.    The  result 

contributes  to  ineffective  management  of  the  agency.  Without  accurate  information,  INS 

is  unable  to  maximize  the  use  of  funds  available.  In  past  years,  INS  has  been  forced  to 

cancel  contracts  and  procurement  actions,  often  severely  impacting  program  performance. 

In  our  February  1989  Special  Audit  of  the  Immigration  and  Naturalization  Service. 

we  first  performed  a  review  of  INS'  overall  financial  management.     Our  review 

determined  that  INS  had  lost  such  control  of  its  FY  1988  status  that  we  could  not 

determine,  over  four  months  after  the  fiscal  year  had  ended,  if  the  agency  was  in 

violation  of  the  Anti-Deficiency  Act.     Numerous  problems  were  cited,  including  an 

inadequate  and  outmoded  accounting  system,  ineffective  fund  control,  inaccurate  reports 

used  by  managers,  backlogs,   and  staffing  and  training  problems  with  accounting 

personnel. 


^  Staffing  and  Scheduling  of  Immigration  Inspectors  at  High-Risk  Land  Ports  of  Entry 
in  the  Immigration  and  Naturalization  Service  (March  1986);  Reimbursable  Overtime 
Billing  System  in  the  Western  Region  of  the  Immigration  and  Naturalization  Service 
(November  1986);  Audit  Report  on  the  Immigration  and  Naturalization  Service's 
Inspections  Program  at  Seaports  of  Entrv  (September  1988);  Special  Audit  of  the 
Immigration  and  Naturalization  Service  (March  1989);  Overtime  in  the  Immigration  and 
Naturalization  Service  Inspections  Program  (January  1992). 
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Because  of  the  concerns  described  above,  we  returned  to  INS  to  do  a  more  focused 
audit,  entitled  FY  1989  Immigration  and  Naturalization  Service  Financial  Closeout 
(February  1991).  As  a  result  of  that  work,  we  must  reemphasize  that  INS  management 
has  neither  complete  nor  current  and  accurate  data  with  which  to  manage  the  agency  and 
report  its  year-end  results.  Information  reported  to  Treasury  and  Office  of  Management 
and  Budget  on  year-end  reports  was  inaccurate  and  not  fiilly  supported  by  available 
accounting  data.  Thus,  the  information  used  by  management  in  its  decision  making, 
including  spending  on  procurements,  training,  hiring,  travel,  and  overtime  was  also 
flawed.  In  the  report,  problems  were  cited  with  backlogs,  reconciliations,  and  errors  in 
the  financial  records. 

A  GAO  report  (AFMD-91-20),  issued  in  January  1991,  also  concluded  that  "INS 
does  not  have  fiscal  accountability  over  its  resources."  GAO  cited  INS'  outmoded 
accounting  system,  weak  internal  controls,  and  lack  of  management  emphasis  on  financial 
management  as  the  greatest  contributing  factors  to  the  problem. 

The  FY  1991  financial  statements  of  the  INS  Fee  Accounts  were  first  audited 
under  the  requirements  of  the  Chief  Financial  Officers  Act  of  1990  in  FY  1992.  Due  to 
the  status  of  INS'  accounting  records  flmmigration  and  Naturalization  Service  Fee 
Accounts  Annual  Financial  Statement  FY  1991").  the  independent  public  accountants  were 
forced  to  disclaim  an  opinion  on  the  principal  financial  statements.  Once  again,  the  most 
prevalent  problems  encountered  by  the  auditors  were  backlogs,  reconciliations,  and 
material  internal  control  weaknesses.  The  auditors  also  reported  that  the  Fee  Accounts 
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were  not  in  compliance  with  either  the  Budget  and  Accounting  Procedures  Act  of  1950 
or  Title  2  of  the  General  Accounting  Office's  Policy  and  Procedure  Manual  for  Guidance 
of  Federal  Agencies;  they  could  not  determine  if  INS  was  in  compliance  with  the  Anti- 
Deficiency  Act.  The  financial  management  system,  automated  accounting  and  automated 
data  processing  planning,  and  financial  management  training  were  all  listed  as  material  - 
issues  under  High  Risk  Area  1  of  the  Department's  1992  Report  by  the  Attorney  General 
on  Management  Controls. 
INS  User  Fees 

Over  the  years,  INS  has  failed  to  collect  millions  of  dollars  in  fees  that  should  have 
been  collected.  We  recently  issued  a  draft  audit  report,  entitled  Immigration  Services  and 
Special  Benefits  for  Which  Fees  Have  Not  Been  Established,  in  which  we  estimate  at 
least  $170  million  in  additional  fees  are  not  collected  annually  because  INS  does  not  fiilly 
exercise  its  authority  for  establishing  fees.  INS  still  provides  some  services  free  of 
charge;  in  other  instances  individuals  are  exempted  from  existing  fees. 

In  December  1987,  we  issued  an  Audit  Report  on  Adjudication  and  Naturalization 
Fees  in  which  we  also  concluded  that  INS  could  increase  its  collections  by  performing 
annual  cost  reviews  of  fees  charged,  using  current  and  complete  cost  data,  and  charging 
for  all  possible  services.  A  December  1988  Audit  Report  on  Immigration  and 
Naturalization  Service  Collection  of  Fees  identified  internal  control  weaknesses  in  the 
collection  of  fees;  these  weaknesses  could  result  in  INS  not  collecting  all  the  amounts 
due.  Our  December  1992  audit  report  on  Controls  Over  Established  User  Fee  Accounts 
in  the  Immigration  and  Naturalization  Service  determined  that  only  valid  program  costs 
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were  charged  to  the  fee  accounts.  However,  we  also  found  that  programs  were  not  being 
reimbursed  from  the  fee  accounts  for  the  fiill  amount  of  direct  and  indirect  costs  incurred; 
instead,  appropriated  funds  are  being  used  to  subsidize  fee  related  programs.  Since  an 
adequate  cost  accounting  system  does  not  exist  at  INS  to  properly  accumulate  costs,  INS 
is  unable  to  accurately  establish  fees.  We  estimate  that  INS  should  collect  at  least  an 
additional  $114.8  million  in  fees  annually  to  cover  its  program  costs. 

The  independent  public  accountants  contracted  to  perform  the  financial  statement 
audit  of  the  INS  Fee  Accounts,  as  required  by  the  Chief  Financial  Officers  Act  of  1990, 
disclaimed  an  opinion  on  the  principal  statements  due  to  the  status  of  the  accounting 
records.  The  auditors  also  observed  that  there  is  no  system  in  place  to  verify  that  users 
actually  pay  for  services  provided.  Additionally,  controls  to  ensure  that  all  collections 
are  actually  deposited  to  the  fee  accounts  are  lacking.  In  a  related  assessment,  the 
Department's  1992  Report  by  the  Attorney  General  on  Management  Controls  included 
the  supervision  of  fee  accounts  as  a  material  issue  in  High  Risk  Area  1 . 
Information  Management 

INS'  obligations  for  information  resources  totalled  over  $300  million  for  FYs  1989 
through  1991,  with  an  additional  $128  million  planned  for  FY  1993.  How  information 
resources— hardware,  software,  data,  and  people— are  acquired  and  managed  is  critical 
to  INS'  mission. 

The  Imnugration  and  Naturalization  Service  has  over  100  unique  automated 
systems  supporting  every  aspect  of  INS'  mission.  These  systems  support  administration, 
financial,  enforcement,  records  management,  examinations  and  the  inspections  functions. 
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Many  of  the  existing  and  the  new  systems  being  considered  could  be  duplicative.   For 
example,  the  Alien  File  Accountability  and  Control  System  (AFACS),  the  Regional  Alien 
File  Accountability  and  Control  System  (RAFACS),  and  the  Central  Index  System  (CIS) 
are  all  indexes  providing  the  physical  location  of  an  alien  physical  file  folder. 
ADP  Planning 

A  DOJ  Special  Audit  of  the  Immigration  and  Naturalization  Service  (February 
1989)  stated  that  INS  had  not  adequately  defined  its  automated  information  systems  needs 
even  though  it  had  been  working  since  1977  to  automate  its  mission  and  administrative 

systems. 

A  GAO  report  (IMTEC-90-75)  issued  in  September  1990  stated  that,  because  of 
the  lack  of  resources  and  planning  for  information  systems,  INS'  managers  and  field 
officials  did  not  have  information  which  was  adequate,  reliable,  and  timely  enough  to 
effectively  carry  out  the  Service's  mission. 

A  report  by  the  Surveys  and  Investigations  Staff  to  the  Committee  on 
Appropriations,  U.S.  House  of  Representatives,  "Organization,  Management,  and 
Operation  of  the  Immigration  and  Naturalization  Service  of  the  Department  of  Justice," 
dated  April  1991,  stated  Uiat:  in  the  late  1970s,  INS  was  still  using  manual  information 
systems;  in  the  1980s,  although  INS  determined  its  information  needs  and  set  forth  a 
long-range  implementation  plan,  new  management  disregarded  the  plan;  in  1986, 
procurement  irregularities  were  uncovered  and  INS  was  highly  criticized  for  its  lack  of 
planning;  and  in  1991,  INS  did  not  have  the  information  needed  to  properly  manage  the 
Service  because  clear  missions  and  priorities  had  still  not  been  determined. 
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The  Department's  1992  Report  by  the  Attorney  General  on  Management  Controls, 
issued  to  the  President,  reported  INS'  ADP  Planning  as  a  High  Risk  Area/Material 
Weakness. 
ADP  Security 

A  DOJ  audit  report  on  The  Operational  Activities  Special  Information  System  - 
OASIS  (December  1987)  stated  that  there  was  an  absence  of  centralized  administrative 
control  exercised  over  the  assignment  and  use  of  user  identifications  and  passwords  within 
INS.  These  deficiencies  made  it  difficult  for  INS  to  establish  individual  accountability 
for  unauthorized  access  to  INS'  systems.  In  addition,  the  report  stated  that  there  was  no 
assurance  that  INS'  ADP  activities  were  being  performed  and  operated  in  a  secure 
environment  and  that  sensitive  applications  were  adequately  safeguarded  (summarized  in 
Special  Audit  Report  at  page  16). 

A  DOJ  Special  Audit  of  the  Immigration  and  Naturalization  Service  (February 
1989)  stated  that  automated  information  system  security  had  significant  weaknesses: 
computer  terminals  were  located  in  open  areas  with  easy  access  by  unauthorized 
individuals;  password  integrity  had  been  compromised  because  passwords  were  openly 
shared  among  employees;  and  no  risk  analysis  or  contingency  plans  had  been  developed 
for  the  Washington,  D.C.  or  San  Diego  data  centers. 

An  OIG  draft  audit  report.  Data  Base  Access  Controls  at  the  INS  (February  1993), 
disclosed  vulnerabilities  in  certain  computer  security  control  areas.  The  audit  noted  that 
INS'  data  are  vulnerable  to  either  accidental  or  intentional  destruction,  alteration. 
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disclosure,  or  unauthorized  use.     During  the  course  of  the  audit,  INS  started  some 
security  measures  that  should  provide  greater  control  over  vulnerable  areas. 

The  Department's  1992  Report  by  the  Attorney  General  on  Management  Controls, 
issued  to  the  President,  stated  that  INS'  sensitive  information  was  at  undue  risk  because 
of  INS'  weakened  security  posture. 
Detention  Facilities 

We  have  found  a  number  of  factors  contribute  to  a  recurring  condition:  the  under- 
utilization  of  available  bed  space.  These  include,  local  district  policies  and  practices,  costs 
associated  with  transferring  aliens  between  detention  facilities,  lack  of  transportation 
resources,  problems  in  legal  jurisdiction  and  legal  services,  limited  staffing  of  Detention 
&  Deportation  rosters,  and  inadequate  information  about  available  space. 

While  certain  factors  mitigate  INS  responsibility,  other  factors  underscore  the  lack 
of  proper  INS  management.  The  following  inspection  reports  provide  some  examples 
which  illustrate  this  problem: 

•  INS  MIAMI  DISTRICT  OFFICE  (MANAGEMENT  ASSISTANCE 
REVIEW.  FEB.  19901  -  This  inspection  revealed  that  the  INS  Detention 
facility  at  Miami  (Krome,  Fla.)  had  a  capacity  for  1,000  detainees  but  was 
operating  at  less  than  55%  of  bed  capacity  due,  in  major  part,  to  INS  staff 
shortages.  At  that  time,  INS  HQ  Detention  and  Deportation  officials  were 
proposing  acquisition  (without  competing  bids)  of  a  300-400  bed  contract 
facility  at  a  cost  of  $10,000,000.  They  were  proposing  this  action  because 
of  their  assessment  of  "the  immediate  need  of  detention  space  in  the  Miami, 
Fla.  area."  The  inspection  review  pointed  out  that  fuU  utilization  of  the 
Krome  facility,  including  cost  for  additional  staffing,  would  be  $3.3  million 
cheaper  in  annual  operating  costs  than  the  proposed  contract  facility. 

•  INS  PHOENIX  DISTRICT  (FEB.  1991)  -  The  inspection  disclosed  that  a 
$2.5  million  dormitory  complex  used  to  house  aliens  at  the  Service 
Processing  Center  (SPC)  in  Florence,  Ariz,  remained  unoccupied  long  after 


209 


its  completion  due  to  INS  staffing  shortages.  As  a  result,  INS  District 
officials  housed  aliens  in  non-INS  facilities  at  a  cost  estimated,  at  that  time, 
to  be  in  excess  of  $350,000.  Additionally,  INS  was  contemplating  further 
expansion  of  this  SPC  without  assurance  that  staff  would  be  available  for 
operation  when  the  facility  was  completed. 

•  INSPECTION  OF  DETENTION  FACILITIES  IN  THE  INS  (JAN.  1993^ 
This  report  disclosed  that  INS  paid  $28  million  in  1991  for  non-INS 
detention  facilities  even  though  considerable  bed  space  was  available  at  _ 
some  SPCs.  INS  management  inefficiency  appeared  to  be  contributing  to 
the  SPC  under-utilization.  Additionally,  INS  officials  were  planning  to 
expand  non-INS  facilities  and  also  expand  SPCs  including  the  one  in  EL 
Paso,  Texas,  even  though  it  is  currently  operating  below  capacity. 

In  sum,  the  evidence  over  the  past  three  years  of  audit  reports  from  my  office, 

corroborated  by  near-identical  conclusions  in  GAO  reports,  and  supported  by  other 

commentaries  on  INS,  such  as  the  Surveys  and  Investigations  Staff  of  the  House 

Appropriations  Committee,  leads  to  the  conclusion  tfeat  INS  does  not  have  the 

wherewithal  to  manage  itself  wisely.   It  lacks  methods  to  collect  information,  to  sort  it, 

to  analyze  it,  to  verify  it,  and  it  lacks  the  coordinative  and  planning  capabilities  to  use  the 

information,  even  if  available.    It  lacks  the  infrastructure  necessary  to  support  sound 

administration,  budget  planning  and  execution,  information  management,  detention  space 

forecasting,  and  the  like.   I  think  the  single  most  important  piece  of  advice  that  anyone 

could  give  to  Congress,  to  the  new  Attorney  General,  or  to  the  next  Commissioner  of 

INS  would  be  that,  whatever  the  temptations,  the  shortfalls  elsewhere,  the  pressures  of 

the  moment-do  not  neglect  funding  and  nurturing  of  the  support  infrastructure.  We  must 

invest  for  the  future;  we  must  invest  if  INS  is  to  be  rejuvenated. 
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IV.  INS  Management  of  its  Laws  and  Policy 

In  its  Immigration  Management  audit  report,  GAO  was  particularly  critical  of  the 
lack  of  clear  policy  direction  from  INS  headquarters.  I  also  recall  reading  about  a  study 
by  the  Rand  Corporation,  in  which  it  was  disclosed  that  the  average  amount  for  an 
employer  sanction  differed  widely  depending  on  which  INS  region  enforced  the  violation. 
Finally,  the  recent  news  reports  describing  how  any  alien  claiming  asylum  can  obtain 
entry  into  the  United  States  and  a  work  permit,  regardless  of  how  patently  transparent  the 
claim,  suggests  that  our  Nation's  immigration  law  and  policy  could  use  some  Spring 
cleaning. 

I  will  be  brief  in  discussing  this  proposal.  I  know  it  sounds  like  a  very  trite 
panacea;  I  do  not  intend  it  so.  My  thought  is  this.  Our  immigration  laws  and  policies 
have  become  as  complicated  as  our  tax  code.  Such  complexities  work  an  injustice  to 
aliens,  to  whom  English  is  not  a  native  tongue,  for  how  can  they  know  that  they  have 
secured  the  rights  for  which  they  may  be  eligible.  It  puts  a  heavy  strain  on  INS 
employees  as  well,  for  it  must  be  very  difficult  for  these  low-graded  employees  to  keep 
up  with  the  changing  vagaries  of  the  laws. 

Therefore,  I  urge  consideration  of  an  effort  to  reform  and  simplify  our  immigration 
law  in  order  to  achieve  three  purposes:  First,  so  aliens  will  have  a  better  chance  of 
securing  what  rights  or  entitlements  as  they  may  be  eligible  for;  and,  second,  to  give  INS 
employees  a  simpler  matrix  of  rules  because  doing  so  will  enable  them  to  process  benefit 
applications  in  less  time  and  will  increase  the  likelihood  that  the  processing  will  be 
performed  with  uniformity  and  fairness.    And  third,  to  come  up  with  firmer  ways  of 


211 

dealing  with  illegal  entrants  that  will  preclude  them  from  remaining  in  the  United  States 

simply  by  default. 

V.  INS  Reorganization  Proposals 

Much  has  been  written  about  the  so-called  schizophrenic  persona  of  INS— that  it 
suffers  from  some  dysfunctional  marriage  of  two  incompatible  responsibilities:  to  keep 
some  aliens  out  of  the  country  (the  "enforcement"  role),  but  to  serve  and  assist  other 
aliens  to  enter  and  to  obtain  residency  and  citizenship  (the  "service"  role).  The 
correspondent  role  that  the  United  States  Customs  Service  fills  has  also  been  noted. 

Consequently,  it  seems  that  there  always  has  been  in  circulation  one  or  another 
proposal  to  reoi'ganize  or  restructure  both  the  agencies  and  their  responsibilities.  The 
most  recent  study,  a  draft  report  from  the  General  Accounting  Office,  was  performed  at 
the  request  of  former  Senator  Bentsen  last  year.  It  was  entitled,  "Customs  Service  and 
INS  -  Dual  Management  Structure  for  Border  Inspections  Should  Be  Ended,"  (B-251 101). 
In  it  GAO  reported: 

•  "Coordination  problems  at  the  land  border  crossings  will  not  be  resolved 
until  the  current  dual  management  structure  is  ended." 

'    •         A   panel    of  distinguished   public   officials    "reached    consensus"    that 
consolidation  "represented  the  most  viable  option." 

•  Research  showed  "no  broad  scale  reorganization  has  ever  been  approved  by 
Congress  because  of  opposition  from  agencies  and  departments  that  stand 
to  lose  jurisdiction,  from  congressional  committees  that  would  be  similarly 
affected,  and  from  agency  personnel  and  private  sector  organizations  that 
see  their  interests  adversely  affected." 

•  GAO  did  not  recommend  moving  Border  Patrol  and  the  INS  inspection 
function  to  Customs.   Instead,  it  suggested  separating  INS  from  DOJ  and 
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Customs  from  Treasury,  and  joining  the  two  as  a  separate,  independent 
"Border  Management  Agency." 

I  do  not  think  I  should  comment  on  this  proposal  specifically.  I  have  not  studied  it,  and 

the  Department  deserves  a  chance  to  address  it  without  having  to  deal  with  some 

premature  opinion  from  me.   I  would  suggest  that  we  be  wary  about  such  proposals  on 

a  more  general  level,  however,  for  a  couple  of  reasons. 

First,  many  organizations  appear  to  have  multiple  and  even  contradictory  duties. 

IRS  must  aid  and  advise  the  taxpayer,  while  hunting  out  and  prosecuting  the  tax  cheat. 

The  Food   &   Drug   Administration   must   regulate   the   industry,    encourage    new 

developments,  and  yet  guard  against  unsafe,  inadequately  tested  medicines.  Throughout 

the  Government  you  will  find  agencies  that  must  simultaneously  be  both  cheerleader  and 

policeman  for  some  industry  or  constituency.  Sound  management  practices  and  structures 

should  support  one  goal,  or  another,  or  both.     If  I  have  a  solid  payroll  system,  it 

shouldn't  matter  whether  I  use  it  to  pay  a  border  patrol  agent  or  an  immigration 

examiner.    If  I  have  a  "deplorable"^'  payroll  system,  it  is  not  going  to  get  better  by 

separating  the  two  employees  into  different  organizations.  Hence,  I  think  it  important  to 

stay  focused  on  what  might  be  accomplished  and  what  might  not  change  at  all  before 

beginning  a  reorganization. 

My  second  observation  about  a  realignment  of  INS  functions  is  that  we  could  learn 

something  from  history.  None  of  these  proposals  has  been  adopted  thus  far.  Something 

keeps  getting  in  the  way.    We  can  waste  an  awful  lot  of  energy  trying  to  implement  a 


^  GAO's  word,  ss&  "Immigration  Management"  B-239260,  chapter  5. 
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reorganization  that  should  be  spent  on  more  basic  improvements.  These  proposals  are 
expensive,  they  distract  employees  from  virtually  any  other  work,  and  the  marriage  of 
new  structures,  jobs,  personnel,  equipment,  and  the  like,  requires  that  the  underlying 
responsibilities,  duties,  and  functions  be  deferred.  Prudence  would  suggest  that  one 
question  whether  INS  can  afford  this  plan  right  now. 

CONCLUSION 
That  concludes  my  report  and  prepared  remarks  Mr.  Chairman.  I  have  discussed  a 
number  of  studies  that  have  been  critical  of  INS.  I  think  we  ought  to  remember  that 
there  are  legions  of  employees  out  there  who  are  fighting  to  stem  an  enormously  strong 
tide  of  humanity  that  desperately  wants  to  reach  our  Nation's  shores,  and  that  these  INS 
employees  are  working  bravely  and  in  difficult  conditions.  They  deserve  our  support; 
we  must  give  them  the  tools  with  which  to  do  their  jobs,  and  we  must  give  them  the 
attention  that  this  difficult  task  requires.  I  thank  you  for  this  Subcommittee's  interest  in 
that  challenge,  and  would  be  pleased  to  attempt  to  answer  any  questions  you  might  have. 


Appendix  2. — Statement  of  Rev.  Anthony  Hefner,  Cynthia 
Rodriguez,  Beatrice  Huerta,  and  Jovita  Urrutia 

Our  nanes  are  Anthony  Hefner,  Cynthia  Rodriguez,  Beatrice  Huerta 
and  Jovita  Urrutia.  Collectively,  we  worked  for  15  1/2  years  for 
Burns  International  Security  Firm  and  as  employees  of  Burns, 
worked  in  the  INS  Detention  Facility  in  Los  Fresnos,  Texas  from 
March  1983  to  June  1991.  As  security  guards  of  Burns 
International,  we  were  assigned  to  the  INS  Detention  Facility  at 
Los  Fresnos,  Texas  and  directly  under  the  supervision  of  the  INS 
and  its  administration  at  the  detention  center;  we  worked 
alongside  INS  employees  and  answered  to  INS  supervisors. 

We  would  like  to  jointly  submit  this  tesimony  of  our  experiences 
in  the  hope  that  this  information  will  contribute  the 
subcommittee  efforts  in  addressing  problems  of  personnel  and 
resource  management  of  the  Iimnigration  and  Naturalization 
Service.  In  particular,  we  hope  that  our  testimony  may  provide 
the  subcommittee  with  guidance  to  establish  mechanisms  to 
safeguard  the  constitutional  rights,  personal  safety  and  human 
dignity  of  both  employees  and  persons  affected  by  immigration  law 
enforcement  operations. 

Our  efforts  to  address  misconduct  at  the  INS  detention  facility 
began  in  February,  1990  when  Rev.  Anthony  Hefner  issued  a 
complaint  to  the  Inspector  General's  Office  in  McAllen,  Texas 
regarding  the  theft  of  government  property.  In  March,  1990,  Rev. 
Hefner  again  sent  a  complaint  to  the  OIG  regarding  the  transfer 
of  a  young  Salvadoran  girl  from  a  children's  detention  center  to 
Port  Isabel  to  perform  personal  duties,  like  dancing  the  Lambada, 
for  INS  officials.  Then,  on  September  24,  1990,  Cythnia 
Rodriguez,  Jovita  Urrutia,  and  several  other  women  sent  letters 
to  the  U.S.  Equal  Employment  Opportunity  Commission  in  San 
Antonio  complaining  of  the  loss  of  jobs  with  the  new  security 
firm  United  International  Investigative  Services  for  having 
complained  to  both  IS  and  Burns  supervisors  about  the  sexual 
harassment  they  were  subjected  to  and  their  knowledge  of  the 
sexual  abuse  of  women  detainees.  It  was  public  disclosure  of 
these  incidents  that  led  to  a  two  week  investigation  by  the 
Office  of  the  Inspector  General.  Attached  is  an  article  from  the 
Valley  Morning  Star  that  details  such  incidents. 

The  investigation  of  the  Office  of  the  Inspector  General  took  two 
weeks  and  finally  ended  in  concluding  that  our  allegations  were 
unsubstantiated.  Attached  is  an  article  from  the  Valley  Morning 
Star  on  this  investigation.  However,  in  our  view,  the 
investigation  conducted   by  the   Office  of   the  Inspector  General 
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was  intentionally  obstructed  by  officials  of  the  INS,  Burns  and 
United  International.  In  fact,  because  of  this  obstruction  the 
OIG  did  not  conduct  a  thorough  investigation.  The  following  are 
examples : 

1)  Several  guards  were  specifically  warned  by  superiors  of  loss 
of  their  jobs  if  they  spoke  to  any  investigator  at  all.  Their 
names  Beatrice  Huerta,  Frances  Carmona,  Emily  Davis,  and  Jaime 
Pena.   Attached  are  affidavits  attesting  to  these  threats. 

2)  Several  detainees  were  not  guaranteed  confidentiality  by  the 
OIG  investigators  and  thereof,  they  refused  to  come  forward. 
Their  testimony  would  have  provided  the  OIG  with  examples  of  the 
specific  acts  of  sexual  misconduct  that  they  were  subjected  to  at 
the  hands  of  both  INS  and  private  security  employees  at  the 
detention  camp. 

3)  Several  employees  and  detainees  were  not  interviewed  by  the 
OIG  investigators  at  all  even  though  their  names  were  provided. 
All  of  these  were  direct  witnesses  to  the  sexual  misconduct 
occurring  or  in  the  case  of  female  guards,  were  subjected 
themselves  to  sexual  harassment  and  abuse  by  INS  and  private 
security  officials. 

The  failure  of  the  Department  of  Justice/INS  internal  system  for 
the  investigation  of  complaints  of  misconduct  to  sustain  these 
allegations  and  to  discipline  the  employees  involved  have  led  us 
to  initiate  court  proceedings  against  the  current  private 
security  firm  United  International  for  "blacklisting"  all  of  us 
who  took  the  steps  to  put  a  stop  to  this  sexual  abuse  and 
harassment.  Its  failure  has  also  obligated  us  to  raise  this 
issue  in  all  and  any  public  form.  Several  national  organizations 
have  asked  the  new  Attorney  General  Janet  Reno  to  re-examine  our 
case  and  to  re-initiate  the  investigation.  Already,  the  INS 
Audit  division  has  responded  to  one  organization  that  this 
request  is  inappropriate  because  INS  employees  were  not  involved. 
Yet  this  is  not  the  case;  INS  employees,  including  the  Director 
of  the  Camp,  now  the  Assistant  INS  District  Director  of 
Detention,  were  engaged  in  sexual  abuse  of  detainees  and 
harassment  of  female  guards.  And  even  in  incidents  where  INS 
employees  were  not  involved,  INS  still  has  the  legal 
responsibility  for  the  conduct  of  the  employees  it  contracts 
through  private  firms,  especially  if  these  employees  were  under 
their  direction  at  every  shift. 

With  our  case,  we  have  adequately  documented  government's 
inability  to  police  itself,  its  unwillingness  to  investigate 
wrongdoing  and  if  identified,  its  reluctance  to  correct 
misconduct  of  its  employees.  For  these  reasons,  we  believe  that 
there  are  two  courses  of  actions  that  this  subcommittee  can  take: 

a)  establish  an  independent  review  commission  to  investigate 
complaints  of  misconduct  and  ensure  a  fair  and  thorough 
investigation  of  these. 
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b)  extend  the  protections  of  the  Whistleblower's  Act  to  any 
personnel  working  for  a  contractor  on  eovernaent  facilities  and 
operations. 

In  conclusion,  we  will  gladly  explore  additional  documentation 
with  the  subconnittee.  We  can  be  reached  at  (210)  399-5171  or 
(210)  831-5950;  or  write  to  Rev.  Anthony  L.  Hefner,  Route  6  Box 
96-H,  San  Benito,  Texas   78586. 

We  willingly  share  these  experiences  in  the  expectation  that 
effective  Bechanisas  be  adopted  to  increase  the  accountability  of 
actions  of  ianigration  authorities;  that  these  mechanisas  protect 
both  eaployees  who  act  properly  and  detainees  in  their  care;  that 
the  rights  of  all  persons  be  safeguarded  in  the  process  of 
enforcing  the  nation's  iaaigration  laws. 


Cev.  AnChony  Hefn^ 
Septeaber  27,  19  ^ 


Appendix  3.— Letter  Dated  October  7,  1993,  From  Barbara 
Hikes,  Lawyers'  Committee  for  Civil  Rights  Under  Law  of 
Texas,  Immigrant  and  Refugee  Rights  Project 


LAWYERS'  COMMITTEE  FOR  CIVIL  RIGHTS  UNDER  LAW 
OF  TEXAS 
IMMIGRANT  AND  REFUGEE  RIGHTS  PROJEp,TF|\/pn 


BARBARA  MINES 
LEE  J  TERAN 
Co-Di  rector* 


2313  N  Florat.  SuiM  101 

Stn  Antonio.  T«ii«i  78212 

(512)736-1903 

FAX  (S12)  736-3958 


October  7,  1993 


NOV  8     1993 
'llGKMIION 


ROBERT  F   QREENBLUM 
Slalf  Altomay 


•0^ 


n"^' 


The  Honorable  Romano  Mazzoll 
SubcoauBittee  on  International  Law 
Iiunlgratlon  and  Refugees 
B-370-B  Rayburn  House  Office  Building 
Washington,   DC   20515 

Dear  Representative: 

I  respectfully  request  that  the  enclosed  testimony  be  made 
part  of  the  public  record  of  the  Subcommittee's  hearing  previously 
held  on  September  29,  1993. 

The  inclusion  of  this  testimony  will  contribute  to  the 
understanding  of  the  problems  faced  by  our  community  when  federal 
immigration  law  enforcement  officers  abuse  their  authority  and  few, 
if  any,  remedies  are  available  to  the  public. 


Thank  you  for  your  attention. 


rmacerely,      , 
Barbara  Hines 


BH/jc 
End. 

cc:   Xavier  Decerra 
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WRITTEN  TESTIMONY  OF  BARBARA  HINES 

My  name  is  Barbara  Hines.  I  am  the  Director  of  the  Lawyers' 
Committee  for  Civil  Rights  Under  Law  of  Texas,  Immigrant  and 
Refugee  Rights  Project,  located  in  San  Antonio,  Texas.  The  Texas 
Lawyers'  Committee  is  affiliated  with  the  National  Lawyers' 
Committee  for  Civil  Rights  Under  Law,  which  was  established  at  the 
request  of  President  John  F.  Kennedy,  to  involve  the  private  bar  in 
legal  services  to  victims  of  racial  discrimination.  The  Immigrant 
and  Refugee  Rights  Project  of  Texas  Lawyers'  Committee  was  founded 
two  years  ago,  to  address  the  unserved  legal  needs  of  U.S. 
citizens,  lawful  permanent  residents,  refugees  and  other 
immigrants,  in  the  face  of  endemic  violations  by  the  Immigration 
and  Naturalization  Patrol. 

In  addition  to  my  current  employment  with  the  Immigrant  and 
Refugee  Rights  Project,  I  have  practiced  in  Texas  in  the  field  of 
immigration  law  for  more  than  eighteen  years.  Thus,  I  have 
considerable  expertise  concerning  immigration  and  border  related 
issues. 

The  Immigrant  and  Refugee  Rights  Project  of  the  Texas  Lawyers' 
Committee  strongly  supports  H.B.  2119.  The  passage  of  this  bill 
would  provide  a  needed  oversight  to  the  U.S.  Border  Patrol,  which 
currently  ignores  citizen  complaints,  and  demonstrates  a  disregard 
for  the  constitutional  and  civil  rights  of  U.S.  citizens,  permanent 
residents  and  aliens. 

I  am  lead  counsel  in  the  case  of  Murillo  v.  Museqades.  809  F. 
Supp.  487  (W.D.  Tex  1992),  in  which  the  federal  court  issued  a 
preliminary  injunction  against  the  U.S.  Border  Patrol/INS  for 
repeated  and  flagrant  Fourth  Amendment  violations.  The  plaintiffs 
in  this  case  are  Hispanic  students,  teachers,  and  residents  of  the 
Bowie  High  School  District,  a  predominately  Hispanic,  neighborhood 
in  close  proximity  to  the  international  border  in  El  Paso,  Texas. 

Students  and  the  Bowie  High  School  principal  complained  to  the 
then  Border  Patrol  Sector  Chief,  Dale  Musegades,  of  high  speed 
chases  across  the  school  grounds,  false  arrests  of  U.S.  citizen 
students  on  their  way  to  school,  excessive  force  and  verbal  abuse 
against  students  who  declined  to  answer  repeated  Border  Patrol 
interrogations  as  to  citizenship.  Even  more  egregiously.  Border 
Patrol  agents  pulled  a  gun  on  the  Bowie  High  School  football  coach, 
en  route  to  a  football  game  with  two  team  members.  Former  Chief 
Musegades  publicly  stated  in  the  press  that  the  Border  Patrol's 
actions  were  justified  and  that  his  agents  would  continue  to  police 
the  Bowie  High  School  campus. 

Last  fall  Judge  Bunton  enjoined  the  Border  Patrol  from  further 
constitutional  violations  and  made  numerous  factual  findings  and 
legal  conclusions  which  demonstrate  the  need  for  passage  of  H.R. 
2119.  (Decision  attached  as  Exhibit  1)  as  follows: 

"  Victims  of  abuse  by  the  El  Paso  Patrol  fail  to 
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report  the  abuse  because  (1)  victims  fear  retaliation 
by  the  INS  and  by  the  El  Paso  Border  Patrol  in  the 
form  deportation,  criminal  charges,  or  loss  of  legal 
immigration  status  for  themselves  or  family  members; 
(2)  victims  begrudgingly  accept  this  tupe  of  abusive 
law  enforcement  aciton  as  a  way  of  life;  (3)  victims 
have  a  sense  of  futility  in  filing  grievances  as  victims 
are  rarely,  if  ever,  informed  of  the  disposition  of  their 
complaints;  and  (4)  victims  believe  the  complaints  will 
neither   be   rigorously   investigated   nor   officers   duly 
disciplined. " 

Unfortunately,  the  cavalier  response  of  the  El  Paso  Border 
Patrol  to  community  complaints  is  not  an  isolated  incident.  The 
case  against  U.S.  Border  Patrol  agent  Bill  Rowe,  former  officer  in 
charge  of  the  Lubbock,  Texas,  Border  Patrol  station  is  also 
illustrative  of  the  problems  caused  by  lack  of  oversight  of  the 
agency. 

In  1981  a  series  of  complaints  were  submitted  to  the  INS 
Regional  Commissioner,  charging  Mr.  Rowe  with  abuse  toward  detained 
aliens  as  well  as  lawyers  and  other  individuals  seeking  to  help 
detained  relatives  and  clients.  It  was  alleged  in  several 
affidavits  that  Mr.  Rowe  would  coerce  aliens  to  accept  voluntary 
departure  from  the  United  States,  and  would  verbally  abuse  any 
attorney  or  relative  who  sought  to  assist  the  alien. 

Subsequently,  Mr.  Rowe  became  the  subject  of  three  lawsuits 
centered  in  north  Texas.  In  one,  Ortega  v.  Rowe.  796  F.2d  765  (5th 
Cir.  1986) ,  a  class  of  alien  detainees  challenged  the  inhumane 
conditions  of  detention  they  were  subjected  to  while  incarcerated 
by  officers  of  the  Lubbock  Border  Patrol  Station.  In  Manuel  Zavala 
V.  U.S..  Northern  District  of  Texas,  1984,  Mr.  Zavala,  a  detainee 
who  had  fallen  from  a  bunk  bed  while  jailed  by  officers  of  the 
Lubbock  station,  charged  the  Border  Patrol  with  negligence  in 
failing  to  provide  medical  care  after  he  lay  over  24  hours  on  the 
floor  of  his  cell  with  a  broken  neck,  which  resulted  in  Mr.  Zavala 
becoming  a  paraplegic.  The  INS  settle  the  case  with  Mr.  Zavala  for 
an  undisclosed  sum  of  money. 

In  the  third  case,  Sanchez  v.  Rowe.  651  F.  Supp.  571  (N.D.Tx. 
1986),  the  court  found  that  Mr.  Rowe  had  beaten  Mr.  Sanches  while 
in  his  custody  because  he  had  refused  to  acquiesce  to  a  voluntary 
departure.  Mr.  Rowe  took  Mr.  Sanchez  alone  in  a  patrol  car  on  a 
ride  through  lonely  roads  near  Wichita  Falls,  Texas,  and  stopped 
intermittently  to  beat  him.  The  court  awarded  damages  to  Mr. 
Sanchez. 

Those  who  complained  to  the  regional  Commissioner  in  1981 
concerning  Mr.  Rowe's  conduct  never  received  a  response  from  the 
INS.  It  was  apparent  that  the  INS  never  took  any  action  to  correct 
Mr.  Rowe's  behavior.  Hundreds  of  thousands  of  tax  dollars  were 
spent  in  defense  of  Mr.  Rowe  and  the  officers  under  his  command, 
and  in  payment  of  damages  to  the  victims  of  Mr.  Rowe's  abuse. 
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In  conclusion,  on  behalf  of  the  Texas  Lawyers'  Committee, 
Immigrant  and  Refugee  Rights  Project,  and  as  a  private  attorney,  I 
urge  you  and  the  Subcommittee  on  International  Law,  Immigration  and 
Refugee  to  support  H.R.  2119.  I  thank  you  for  the  opportunity  to 
provide  this  testimony. 


BARBARA  MINES 
October  7,  1993 
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Benjamin  MURILLO.  Isaac  Vlllalva. 
David  Renteria,  Juan  Carlos  Jacquez, 
Hector  Ortiz,  Albert  Vasquez,  and 
Grace  Hernandez.  Individually,  and  on 
Behalf  of  All  Others  Similarly  Situated, 
plaintiffs. 

V. 

Dale  MUSEGADES.  Border  Patrol  Sector 
Chief.  Thirteen  or  More  Unknown 
Agents  of  the  El  Paso  Sector  Border 
Patrol.  All  Individually  and  in  Their 
Official  Capacities,  and  the  Immigra- 
tion and  Naturalization  Service,  Defen- 
dants. 

No.  EP-92-CA-319-B. 

United  Sutes  District  Court, 

W.D.  Texas, 

El  Paso  Division. 

Dec.  1.  1992. 

Amended  Preliminary  Injunction 
Dec.  4,  1992. 


United  Suies  citizens  of  Hispanic  de- 
scent who  resided,  were  employed,  attend- 
ed school,  or  traveled  within  high  school 
district  located  along  United  States-Mexico 
border  sought  class  certification  and  pre- 
liminary injunction  circumscribing  right  of 
Immigration    and    Naturalization    Service 
(INS)  agents   to   stop  and   question   them 
about  their  right  to  be  in  the  United  States. 
The  District  Court,  Bunton,  Senior  District 
Judge,  held  that:   (1)  citizens  were  entitled 
to  preliminary  injunction,  and  (2)  citizens 
were  entitled  to  be  certified  as  representa- 
tives of  class  consisting  of  individuals  of 
Hispanic  descent   who   resided,   were  em- 
ployed, attended  school  or  traveled  within 
high  school  district. 

So  ordered. 


1.  Injunction  <S=>\,  128(1) 

Injunctive  relief  is  extraordinary  and 
drastic  remedy  which  should  be  granted 
only  when  movant  clearly  carries  burden  of 
proof. 
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2.  Injunction  «=»126 

Nonmoving  party  bears  no  burden  to 
defeat  motion  for  injunctive  relief. 

3.  Civil  Rights  <s=268 

United  States  citizens  of  Hispanic  de- 
scent who  resided,  were  employed,  attend- 
ed school,  or  traveled  within  high  school 
district  located  along  United  Sutes-Mexico 
border  were  entitled  to  preliminary  injunc- 
tion circumscribing  right  of  border  patrol 
agents  to  stop  and  question  them  about 
their  right  to  be  in  the  United  States;  citi- 
zens established  likelihood  of  prevailing  on 
merits  of  their  claim  that  agents  violated 
their  Fourth  and  Fifth  Amendment  rights. 
balance  of  hardships  favored  entry  of  pre- 
liminary relief  in  favor  of  citizens,  and  pub- 
lic interest  would  be  served  by  protection 
of  citizens'  constitutional  rights.  U.S.C.A. 
Const.Amends.  4,  5. 

4.  Injunction  <^138.6 

For  purpose  of  preliminary  injunction, 
irreparable  injury  is  established  by  mov- 
ants showing  constitutionally  protected 
rights  have  been  violated. 

5.  Aliens  0=44.  53.S 
Immigration  and  Nationality  Act  (INA) 

provision  allowing  Immigration  and  Natu- 
ralization Service  INS  agent  to  question 
person,  believed  to  be  alien,  about  her  right 
to  be  in  the  United  States  is  limited  by 
Fourth  Amendment,  such  that  agent  may 
not  question  individual  as  to  her  right  to  be 
in  the  United  States  unless  agent  has  rea- 
sonable suspicion,  based  on  specific  articu- 
lable facts,  involvmg  more  than  mere  eth- 
nic appearance,  that  individual  is  alien. 
Immigration  and  Nationality  Act.  §§  101  et 
seq..  287(a)(1).  8  U.S.C.A.  §§  1101  et  seq.. 
1357(a)(1);    U.S.C.A.  Const.Amend.  4. 

6.  Aliens  <£=>.')3.8 

Questioning  individual,  believed  to  be 
alien,  about  her  right  to  be  in  the  United 
States,  by  Immigration  and  Naturalization 
Service  (INS)  agent  who  has  reasonable 
suspicion  of  alienage  is  permissible  so  long 
as  agent  does  not  restrain  individual  and 
individual  reasonably  believes  she  is  free  to 
walk  away;  although  it  would  be  indicative 
of  common  respect  and  courtesy,  individual 
is  not  required  to  be  cooperative  in  such 


222 


809  FEDERAL  SUPPLEMENT 


situation.  Immigration  and  Nationality 
Act.  §§  101  et  seq.,  287(aKl),  8  U.S.C.A. 
{§  1101  et  seq..  1357(aHl);  U.S.C.A.  Const. 
Amend.  4. 

7.  Aliens  «»33.8 

Immigration  and  Naturalization  Ser- 
vice (INS)  agent  must  have  reasonable  sus- 
picion of  illegal  alienage  in  order  to  detain 
or  seize  person  for  interrogation.  Immi- 
gration and  Nationality  Act,  §§  101  et  seq., 
287(aKl).  8  U.S.C.A.  §§  1101  et  seq., 
1357(a)(1);   U.S.C.A.  Const. Amend.  4. 

8.  Aliens  «»33.8 

Investigative  detention  by  Immigration 
and  Naturalization  Service  (INS)  agent  who 
has  reasonable  suspicion  to  believe  that 
individual  is  of  illegal  alienage  is  permissi- 
ble so  long  as  detention  does  not  last  any 
longer  than  necessary  to  determine  wheth- 
er individual  is  alien  illegally  in  the  United 
States.  Immigration  and  Nationality  Act, 
§§  101  et  seq.,  287(a)(1).  8  U.S.C.A.  §§  1101 
et  seq.,  1357(a)(1);   U.S.C.A.  ConstAmend. 


9.  Aliens  <^33.8 

Immigration  and  Naturalization  Ser- 
vice (INS)  agent  may  not  frisk  any  individ- 
ual who  has  not  been  arrested  unless  agent 
has  reasonable  suspicion,  based  on  specific 
articulable  facts,  that  individual  is  armed. 
Immigration  and  Nationality  Act,  §§  101  et 
seq..  287(a)(1).  8  U.S.C.A.  §§  1101  et  seq., 
1357(aKU;   U.S.C.A.  Const.Amend.  4. 

10.  Arrest  «»63.5(1) 

When  individual  is  stopped  solely  for 
purposes  of  being  identified,  individual  has 
right  to  decline  to  answer  law  enforcement 
officer's  questions. 

11.  Arrest  e=>63.5(4) 

When  individual  refuses  law  enforce- 
ment officer's  request  for  identification,  of- 
ficer must  have  reasonable  suspicion  of 
misconduct  in  order  to  dt^tain  him. 

12.  Arrest  c=>63.5(4> 

No  inference  of  suspicious  conduct 
may  be  drawn  from  individual's  refusal  to 
cooperate  with  officer's  request. 


13.  Customs  Duties  «»126(2) 
Although  border  patrol  agents  of  the 

Immigration  and  Naturalization  Service 
(INS)  have  right  to  patrol  automobiles  in 
border  areas,  agents'  actions  are  circum- 
scribed by  the  Federal  Constitution;  thus, 
agents  may  stop  vehicle  only  when  they  are 
aware  of  specific  articulable  facts,  together 
with  rational  inferences  from  those  facts, 
that  reasonably  warrant  suspicion  that  ve- 
hicles contain  aliens  who  may  be  illegally  in 
country. 

14.  Aliens  <^33.8 

Immigration  and  Naturalization  Ser- 
vice (INS)  agent  may  not  stop  vehicle  to 
question  individual  regarding  his  right  to 
remain  in  the  United  States,  unless  agent 
has  reasonable  suspicion  based  on  specific 
articulable  facts,  involving  more  than  mere 
ethnic  appearance,  that  vehicle  contains  il- 
legal aliens. 

15.  Aliens  €=53.8 

Immigration  and  Naturalization  Ser- 
vice (INS)  agent  who  has  reasonable  suspi- 
cion based  on  specific  articulable  facts,  in- 
volving more  than  mere  ethnic  appearance, 
that  vehicle  contains  illegal  aliens  may 
question  driver  and  passengers  about  their 
citizenship  and  immigration  status  and  may 
ask  them  to  explain  suspicious  circum- 
stances, but  any  further  detention  or 
search  must  be  based  on  consent  or  proba- 
ble cause. 

16.  Searches  and  Seizures  0=60 
Search  or  seizure  will  never  be  consid- 
ered reasonable  if  officer  stops  vehicle  sole- 
ly because  of  Mexican  ancestry  of  occu- 
pant.    U.S.C.A.  Const..\mend.  4. 

17.  Customs  Duties  cs=126(l) 
Immigration  and  Naturalization  Ser- 
vice (INS)  agent  must  have  probable  cause 
to  believe  that  search  will  uncover  evidence 
relating  to  illegal  activities.  U.S.C.A. 
(Const.Amend.  4. 

18.  Aliens  e=53.8 
Customs  Duties  «£=r26(2) 

Immigration  and  Naturalization  Ser- 
vice (INS)  agent  may  not  search,  without 
warrant,  any  individual  or  his  belongings 
or  his  vehicle,  unless  search  is  made  pursu- 


223 


MURILLO  V. 

CIICU809  F.Supp. 

ant  to  lawful  arrest  or  unless  search  is 
necessary  to  prevent  destruction  of  evi- 
dence and  then  only  if  there  is  probable 
cause  to  search.    U.S.C.A.  Const.Amend.  4. 

19.  Aliens  «=>33.8 

Immigration  and  Naturalization  Ser- 
vice (INS)  is  held  to  standard  of  probable 
cause  when  one  of  its  agents  arrests  indi- 
vidual without  warrant.  U.S.C.A.  Const. 
Amend.  4. 

20.  Aliens  ®=53.8 

Immigration  and  Naturalization  Ser- 
vice (INS)  agent  cannot  arrest,  without  val- 
id warrant  of  arrest,  individual  for  violation 
of  immigration  laws  as  to  whom  agent  does 
not  have  probable  cause  to  believe  that  he 
is  present  in  the  United  States  illegally,  or 
is  guilty  of  committing  offense  relating  to 
immigration  laws,  and  then  only  if  individu- 
al is  likely  to  escape  before  agent  can  ob- 
tain arrest  warrant.  U.S.C.A.  Const. 
Amend.  4. 

21.  Arrest  «=68(2) 

In  course  of  stop,  arrest,  or  other  sei- 
zure, law  enforcement  officer  may  not  use 
unreasonable  and  excessive  force. 
U.S.C.A.  Const.Amend.  4. 

22.  Arrest  "£=68(1) 

Fourth  Amendment  protects  individu- 
als* from  physically  intrusive  behavior  dur- 
ing arrest.     U.S.C.A.  Const.Amend.  4. 

23.  Constitutional  Law  <^21I(1) 
Central   purpose  of   Equal   Protection 

Clauses  of  the  United  States  Constitution  is 
prevention  of  discrimination  against  indi- 
viduals because  of  membership  in  protected 
class.    U.S.C.A.  Const.Amend.  4. 

24.  Constitutional  Law  €=319.5(1) 

Stopping,  questioning,  detaining,  frisk- 
ing, arresting,  and  searching  of  individuals 
based  solely  upon  racial  and  ethnic  appear- 
ance reprehensively  violates  Fifth  .\mend- 
fnent    U.S.C.A.  Const.Amend.  5. 

25.  Customs  Duties  <£=»  126(2) 
Immigration  and  Naturalization  Ser- 
vice (INS)  cannot  subject  United  States  citi- 
zens and  permanent  residents  to  stops, 
questioning,  detentions,  searches,  arrests, 
Verbal   and   physical   abuses,   harassment, 
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and  humiliation  based  upon  citizens'  and 
residents'  mere  Hispanic  appearance. 

26.  Federal  Civil  Procedure  *=187.5 
Named  individual  plaintiffs  who  were 

United  States  citizens  of  Hispanic  descent 
were  certified  as  representatives  of  class 
consisting  of  all  individuals  of  Hispanic  de- 
scent, including  students,  graduates,  and 
staff  of  high  school  located  along  United 
States-Mexico  border,  who  resided,  were 
employed,  attended  school,  and  traveled 
within  high  school  district;  potentially 
large  number  of  class  members,  approxi- 
,  mately  2,037,  were  geographically  dis- 
bursed in  manner  which  made  joinder  im- 
practicable, claims  of  named  plaintiffs  were 
typical  of  claims  of  putative  plaintiff  class 
and  named  plaintiffs  would  fairly  and  ade- 
quately protect  interests  of  putative  mem- 
bers of  plaintiff  class.  Fed. Rules  Civ.Proc. 
Rule  23(a).  (b)(2),  28  U.S.C.A. 

27.  Federal  Civil  Procedure  <s=172 
Movants  have  burden  of  demon.strat- 

ing  propriety  of  class  certification. 

28.  Federal  Civil  Procedure  e^Hl 
Class  action  may  only  be  certified  if 

district  court  is  satisfied,  after  rigorous 
analysis,  that  prerequisites  of  class  action 
rule  have  been  satisfied.  Fed. Rules  Civ. 
Froc.Rule  23(a),  28  U.S.C.A. 

29.  Federal  Civil  Procedure  «=161.1 

In  making  decision  regarding  certifica- 
tion of  class,  district  judge  must  bear  in 
mind  impact  of  binding  judgment  on  class 
members  and  functions  of  class  action  facil- 
itating assertion  of  certain  types  of  claims 
or  defenses  and  in  avoiding  repetitious  liti- 
gation. 

30.  Federal  Civil  Procedure  <S=>\fi\.\ 

All  of  the  conjunctive  prerequi.siies  of 
class  action  rule  must  be  satisfied  in  order 
to  maintain  class  action;  purpo.se  of  these 
prereiiuisites  is  to  limit  class  claims  to 
those  fairly  encompas.sed  by  named  plain- 
tiffs' claims.  Fed. Rules  Civ.Proc. Rule 
23(a),  28  U.S.C.A. 

31.  Federal  Civil  Procedure  <s=»161.1 

Where  difficulties  in  maintaining  class 
action    outweigh    benefits,    it    is    within 
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court's  discretion  to  deny  certification  of 
class.  Fed.Rules  Civ.Proc.Rule  23,  28 
U.S.C.A. 

32.  Federal  Civil  Procedure  «»164 
Class  representative  must  be  part  of 

class  and  possess  same  interest  and  suffer 
same  injury  as  class  members.  Fed.Rules 
Civ.Proc.Rule  23,  28  U.S.C.A. 

33.  Federal  Civil  Procedure  «»163 
With  respect  to  numerosity  require- 
ment for  class  action,  basic  question  is 
practicability  of  joinder,  not  number  of  in- 
terested persons  per  se,  and  practicability 
of  joinder  depends  on  size  of  class,  ease  of 
identifying  its  members  and  determining 
their  addresses,  facility  of  making  service 
on  them  if  joined,  and  their  geographic 
dispersion.  Fed.Rules  Civ.Proc.Rule  23(a), 
28  U.S.C.A. 

34.  Federal  Civil  Procedure  «=»164 

Adequacy  of  representation  require- 
ment for  class  actions  raises  concerns 
about  competency  of  class  counsel  and  con- 
flicts of  interest.  Fed.Rules  Civ.Proc.Rule 
23(a).  28  U.S.C.A. 


Lee  J.  Teran,  San  .\ntonio,  TX,  Barbara 
Hines,  Austin,  TX,  Albert  Armendariz.  Jr., 
El  Paso.  TX.  Robert  Frank  Greenblum, 
Lawyer's  Committee  for  Civil  Rights.  Im- 
migrant &  Refugee  Rights  Project,  San 
.\ntonio.  TX.  for  plaintiffs. 

Nancy  R.  Gaines.  U.S.  Dept.  of  Justice. 
Trial  Atty..  Torts  Branch.  Civil  Div.,  Allen 
W.  Hausman.  Office  of  Immigration  Litiga- 
tion. U.S.  Dept.  of  Justice.  Washington. 
DC.  for  defendants. 

FINDINGS  OF  F.\CT  AND 

CONCLUSIONS  OF 

LAW 

BUNTON.  Senior  District  Judge. 

BEFORE  THIS  COURT  is  Plaintiffs'  Mo- 
tion for  Temporar>-  Restraining  Order  and 
Preliminar>-  Injunction  and  Memorandum 
of  Law  in  Support,  pursuant  to  Rule  65  of 
the  Federal  Rules  of  Civil  Procedure,  and 
Flainiiifs  .Motion  for  Class  Onification 
and  .Memorandum  in  Support,  pursuant  to 


Rules  23(a)  and  23(b)(2)  of  the  Federal 
Rules  of  Civil  Procedure,  in  the  above-cap- 
tioned  cause.  This  Court  held  a  hearing  in 
El  Paso,  Te.xas  on  October  23,  1992  in 
which  counsel  for  Plaintiffs  and  counsel  for 
Defendants  appeared  and  announced  ready. 
At  the  hearing,  the  Motions  and  expedited 
Responses  were  heard,  and  the  parties  pre- 
sented live  testimony  and  numerous  affida- 
vits. Post-trial  briefs  and  affidavits  were' 
submitted  and  accepted  by  the  Court. 
Counsel  for  both  parties  are  commended 
for  accommodating  this  Court's  tight 
schedule  by  presenting  an  expeditious  hear- 
ing. In  particular,  counsel  for  the  Govern- 
ment was  placed  under  a  tight  preparatory 
time  schedule.  All  jurisdictional  and  proce- 
dural prerequisites  necessary  for  the  main- 
tenance of  the  claims  of  the  parties  are 
fulfilled.  After  considering  the  pleadings, 
the  evidence  presented,  the  deposition  testi- 
mony, the  proffered  exhibits  and  numerous 
affidavits,  the  arguments  of  counsel,  and 
the  controlling  legal  authorities,  this  Court 
hereby  enters  its  Findings  of  Fact  and  Con- 
clusions of  Law  in  accordance  with  Rule  52 
of  the  Federal  Rules  of  Civil  Procedure. 

JURISDICTION  AND  VENUE 
This  Court  finds  subject  matter  jurisdic- 
tion in  the  above-captioned  cause  pursuant 
to  the  provisions  of  28  U.S.C.  §§  1331, 
1343.  Venue  is  proper  because  Plaintiffs 
reside  in  this  judicial  district.  28  U.S.C. 
§  1402(b). 

FINDINGS  OF  FACT 
Tfic  Litigation. 

1.  The  named  individual  Plaintiffs  are 
United  States  citizens  of  Hispanic  descent 
who  are  Residents  of  El  Paso,  Te.xas. 
Plaintiffs  include  students,  graduates,  and 
staff  of  Bowie  High  School,  who  reside,  are 
employed,  attend  school,  or  travel  within 
the  Bowie  High  School  District. 

2.  The  named  individual  Plaintiffs 
("Plaintiffs  "  or  "representative  Plaintiffs") 
moved  this  Court  to  certify  them  as  the 
representatives  of  a  cla.ss  "consisting  of  all 
individuals  of  Hispanic  descent,  including 
students,  graduates,  and  staff  of  Bowie 
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High  School,  who  reside,  are  employed,  at- 
tend school,  and  travel  within  the  Bowie 
High  School  District,  El  Paso,  Texas"  (the 
"Plaintiff  Class"). 

Defendant  Dale  Musegades  is  Sector 


3. 

Chief  for  the  El  Paso  United  States  Border 
Patrol  Sector  (the  "El  Paso  Border  Patrol") 
of  the  Immigration  and  Naturalization  Ser- 
vice (the  "INS"),  United  Sutes  Department 
of  Justice,  and  administers  and  enforces  all 
immigration  laws  in  the  El  Paso  Sector. 
The  named  Defendants  and  Thirteen  Un- 
known Border  Patrol  Agents  are  assigned 
to  the  El  Paso  Border  Patrol  and  are  re- 
sponsible for  enforcing  immigration  laws 
within  the  El  Paso  Border  Patrol  Sector. 
The  Bowie  High  School  Area. 

4.  Bowie  High  School  is  located  along 
the  United  Suies-Mexico  border  in  what  is 
considered  the  fourth  most  poverty-strick- 
en area  in  the  United  States  of  America. 
The  students  primarily  come  from  low  so- 
cio-economic backgrounds.  The  vast  ma- 
jority of  the  residents  within  the  Bowie 
High  School  District  are  of  Hispanic  de- 
scent. 

Plaintiffs'  Fourth  and  Fifth  Amendment 
Rights. 

5.  During  the  morning  of  November  9, 
1991,  Plaintiff  Benjamin  Murillo,  Coach  of 
the  Bowie  High  School  football  team,  and 
Plaintiff  Isaac  Villalva  and  Cesar  Soto, 
members  of  the  Bowie  High  School  varsity 
football  team,  drove  to  Jefferson  High 
School  to  watch  the  junior  varsity  football 
game  between  Bowie  High  School  and  Jef- 
ferson High  School.  Two  Defendant  Un- 
known El  Paso  Border  Patrol  Agents  in  an 
El  Paso  Border  Patrol  vehicle  stopped  the 
car  driven  by  Plaintiff  Coach  Murillo. 

6.  One  of  Defendant  Unknown  El  Paso 
Border  Patrol  Agents  approached  the  car 
and  pointed  a  pistol  at  the  head  of  Plaintiff 
Coach  Murillo.  Plaintiff  Coach  Murillo, 
Wearing  Bowie  High  School  football  coach- 
ing shorts  and  shirt,  explained  he  was  the 
football  coach  at  Bowie  High  School.  He 
further  explained  two  of  his  football  play- 
ers were  in  the  car  with  him  and  asked  the 
Agent  to  holster  his  gun.  Plaintiff  Coach 
Murillo,  understandably  scared,  testified  he 
thought  because  Defendant  Unknown   El 


Paso  Border  Patrol  Agent  was  pointing  the 
gun  at  him  he  or  the  students  were  in 
immediate  danger. 

7.  Coach  Jaime  Amezaga,  an  assistant 
football  coach  at  Bowie  High  School  who 
witnessed  the  El  Paso  Border  Patrol  stop, 
drove  up  and  informed  Defendant  Un- 
known El  Paso  Border  Patrol  Agent  they 
had  stopped  Plaintiff  Murillo,  a  football 
coach  at  Bowie  High  School.  Defendant 
Unknown  Border  patrol  Agent  turned  to- 
ward Coach  Amezaga  and,  while  pointing 
the  pistol  at  Coach  Amezaga,  informed 
Coach  Amezaga  the  matter  was  none  of  his 
business. 

8.  Defendant  Unknown  El  Paso  Border 
Patrol  Agent  then  searched  Plaintiff  Coach 
Murillo  without  his  consent  or  probable 
cause. 

9.  While  Plaintiff  Coach  Murillo  was  be- 
ing interrogated,  the  other  Defendant  El 
Paso  Border  Patrol  Agent  questioned 
Plaintiff  Isaac  Villalva  and  Cesar  Soto, 
forced  them  out  of  the  car,  and  demanded 
they  produce  some  identification.  Plaintiff 
Isaac  Villalva  produced  his  United  Slates 
military  identification. 

10.  Plaintiff  Isaac  Villalva  has  been 
stopped  and  questioned  by  the  El  Paso 
Border  Patrol  several  other  times. 

11.  On  June  3.  1992.  Plaintiffs  David 
Renteria  and  Juan  Carlos  Jacquez  walked 
home  from  the  rehearsal  of  their  Bowie 
High  School  graduation  ceremony.  Two 
Defendant  Unknown  El  Paso  Border  Patrol 
Agents  stopped  and  detained  Plaintiffs 
David  Renteria  and  Juan  Carlos  Jacquez 
and  asked  questions  concerning  their  citi- 
zenship status.  In  response  to  Defendant 
Unknown  Agents'  questions.  Plaintiffs 
David  Renteria  and  Juan  Carlos  Jacquez 
answered,  in  English,  they  were  United 
States  citizens. 

12.  Plaintiffs  David  Renteria  and  Juan 
Carlos  Jacquez  tried  to  walk  home  after 
answering  Defendant  Unknown  Agents' 
questions  twice.  Defendant  Unknown 
Agents  shouted  and  threatened  to  harm 
them  if  they  did  not  stop.  Plaintiffs  David 
Renteria  and  Juan  Carlos  Jacquez  stopped 
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walking  for  fear  of  the  consequences  if 
they  refused. 

13.  Defendant  Unknown  Agent  grabbed 
Plaintiff  David  Renteria  by  the  arm,  turned 
him  around,  and  shoved  him  into  a  fence, 
face  first.  Defendant  Unknown  Agent 
pushed  his  forearm  against  the  back  of 
Plaintiff  David  Renteria's  neck,  kicked  his 
legs  open,  and  began  to  smack  him  in  the 
back  and  along  the  sides  of  his  legs.  Plain- 
tiffs David  Renteria  and  Juan  Carlos  Jac- 
quez  thought  they  were  not  free  to  go. 
Defendant  Unknown  Agents  ridiculed 
Plaintiff  David  Renteria  for  exercising  his 
constitutional  rights. 

14.  Approximately  two  days  after  the 
June  3,  1992  incident,  one  of  Defendant 
Unknown  Agents  drove  by  the  home  of 
Plaintiff  David  Renteria  while  he  and  his 
brother  Dino  Renteria  were  outside.  De- 
fendant Unknown  Agent  made  an  obscene 
gesture  at  the  two  boys,  stuck  his  head  out 
the  window  of  the  El  Paso  Border  Patrol 
vehicle,  laughed,  and  spit  in  their  direction. 

15.  Plaintiff  David  Renteria  and  Dino 
have  been  stopped  and  harassed  several 
times  before  by  the  El  Paso  Border  Patrol. 

16.  During  the  Spring  Semester  of 
1992,  Plaintiff  Hector  Ortiz  and  a  friend 
were  given  a  ride  to  Bowie  High  School  by 
Maria  Flores  and  her  brother  in  her  broth- 
er's car.  The  driver  and  all  three  passen- 
gers were  students  at  Bowie  High  School. 
All  four  students  are  of  Hispanic  descent. 
When  they  arrived  at  the  Bowie  High 
School  parking  lot  at  least  three  El  Paso 
Border  Patrol  vehicles  surrounded  them, 
according  to  the  Affidavit  of  Maria  Flores. 

17.  Defendant  Unknown  El  Paso  Bor- 
der Patrol  Agents  questioned  the  students 
as  to  their  citizenship  status.  All  of  the 
students  answered,  in  English,  they  were 
either  United  Sutes  citizens  or  legal  per- 
manent residents. 

18.  Defendant  Unknown  Agents  forced 
the  four  students  into  El  Paso  Border  Pa- 
trol vehicles,  drove  them  down  to  the  Santa 
Fe  Bridge  processing  center,  and  detained 
them. 

19.  Plaintiff  Hector  Ortiz  was  taken  out 
of  the  cell  and  interrogated  by  a  Defendant 


Unknown  El  Paso  Border  Patrol  Agent 
Plaintiff  Hector  was  not  informed  of  his 
right  to  an  attorney,  his  right  to  remain 
silent,  or  anything  that  anything  he  said 
could  be  used  against  him  in  a  court  of  law. 
Defendant  Unknown  El  Paso  Border  Patrol 
Agent  returned  Plaintiff  Hector  Ortiz  to 
the  cell.  Several  hours  later,  Plaintiff  Hec- 
tor Ortiz  and  the  other  students  were  re-  _ 
leased  from  detention. 

20.  On  or  about  October  of  1991,  Plain- 
tiff Grace  Hernandez  finished  her  work  as 
a  secretan,-  at  Bowie  High  School  and  went 
to  the  football  stadium  track  to  jog.  A(ter 
she  finished  jogging,  she  returned  to  her 
car,  which  was  parked  in  the  Bowie  High 
School  parking  lot,  and  drove  home. 

21.  As  Plaintiff  Grace  Hernandez  drove 
north  an  Cotton  Street,  an  El  Paso  Border 
Patrol  vehicle  stopped  her.  Defendant  Un- 
known El  Paso  Border  Patrol  Agents  ap- 
proached her  car  and  questioned  her  in 
what  she  described  as   in  a  harsh  tone. 

22.  Plaintiff  Albert  Vasquez,  in  May  of 
1992,  was  at  the  outdoor  handball  courts  at 
Bowie  High  School  with  friends,  according 
to  his  Affidavit.  Plaintiff  Albert  Vasquez 
was  playing  handball.  Two  Defendant  Un- 
known El  Paso  Border  Patrol  Agents  came 
around  the  courts  to  grab  Plaintiff  Albert 
Vasquez'  arm  while  he  was  playing  hand- 
ball. 

23.  Plaintiff. Albert  Vasquez,  on  Octo- 
ber 8,  1992  at  about  10:00  p.m..  was  with  a 
friend  walking  in  the  Bowie  High  School 
District.  An  El  Paso  Border  Patrol  vehicle 
pulled  up  to  them  and  the  Agent  asked 
them  where  they  were  born  and  where  they 
were  going.  Both  Plaintiff  Albert  Vasquez 
and  his  friend  answered  all  the  questions  in 
English. 

24.  Plaintiff  Albert  Vasquez  and  a 
friend,  on  October  11.  1992,  at  about  12:00 
noon,  left  home  to  walk  down  a  street 
located  in  the  Bowie  High  School  District. 
An  El  Paso  Border  Patrol  vehicle  drove 
past  them  in  the  opposite  direction,  turned 
around,  and  slopped  them. 

25.  Although  Plaintiff  Albert  Vasquei 
and  his  friend  attempted  to  walk  on.  a 
Defendant  Unknown  El  Paso  Border  Patrol 
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Agent  shouted  and  grabbed  Plaintiff  Al- 
bert Vasquez'  arm  and  questioned  him 
about  his  place  of  birth  and  destination. 
Plaintiff  Albert  Vasquez  chose  not  to  an- 
swer Defendant  Unknown  Agent  or  pro- 
duce any  identification. 

26.  Plaintiff  Albert  Vasquez  has  been 
stopped  many  times  by  the  El  Paso  Border 
Patrol  in  the  Bowie  High  School  area.  Of- 
ten he  would  be  outside  of  his  home  with 
friends  and  the  El  Paso  Border  Patrol  will 
stop  him  and  ask  him  for  his  citizenship. 
The  stops  frequently  happen  on  Sundays 
and  sometimes  once  a  week. 

27.  Representative  Plaintiffs,  all  United 
States  citizens,  have  been  insulted,  humili- 
ated, degraded,  and  embarrassed  each  time 
they  were  unlawfully  either  stopped,  ques- 
tioned, detained,  frisked,  arrested, 
searched,  or  physically  or  verbally  abused 
by  Defendants.  Representative  Plaintiffs 
are  afraid  they  will  be  stopped,  questioned, 
detained,  frisked,  arrested,  searched,  and 
physically  and  verbally  abused  by  Defen- 
dants in  the  future  without  legal  cause. 

28.  The  overriding  reason  Representa- 
tive Plaintiffs  have  been,  or  will  be  in  the 
future,  stopped,  questioned,  det;iined, 
frisked,  arrested,  searched,  and  physically 
and  verbally  abused  by  Defendants  is  of 
their  mere  appearance  of  being  from  His- 
pknic  descent. 

Persons  Similarly  Situated  to  Represen- 
tative Plaintiffs. 

29.  Members  of  the  puUtive  Plaintiff 
Class  are  all  other  persons  similarly  situat- 
ed to  representative  Plaintiffs  who  are 
United  States  citizens  or  legal  permanent 
residents  "of  Hispanic  descent,  including 
students,  graduates,  and  staff  of  Bowie 
High  School,  who  reside,  are  employed,  at- 
tend school,  and  travel  within  the  Bowie 
High  School  District.  El  Paso,  Te.xas." 

30.  During  May  of  1992.  Marcola  De 
Leon  and  a  friend  walked  homo  from 
school,  according  to  her  Affidavit.  An  El 
Paso  Border  Patrol  stopped  and  questii»ned 
ihem. 

31.  On  October  18.  1992.  Marcela  De 
^*oti  was  again  stopped  and  questioned  by 
^  El  Paso  Border  Patrol  Agent  as  she 


walked  home  from  Bowie  High  School. 
Marcela  De  Leon  was  embarrassed  and  in- 
sulted because  she  was  required  to  prove 
her  United  States  citizenship. 

32.  Some  years  ago  in  the  summer, 
Nieden  Susie  Diaz  walked  home  alone  from 
school,  according  to  her  two  Affidavits. 
An  El  Paso  Border  Patrol  vehicle  pulled  up 
near  her.  The  El  Paso  Border  Patrol 
Agent  on  the  driver's  side  of  the  Patrol 
vehicle  got  out  and  approached  her.  The 
Agent  demanded  to  know  her  citizenship 
and  questioned  her.  Nieden  Susie  Diaz 
answered  all  of  his  questions  in  English. 

33.  The  El  Paso  Border  Patrol  Agent 
for  no  apparent  reason  knocked  Nieden 
down  to  the  ground  and  kicked  her  about 
twenty  times.  Nieden  Susie  Diaz  was 
bruised,  in  physical  pain,  and  embarrassed 
and  humiliated  by  this  experience.  The 
incident  was  not  the  first  time  she  had  been 
detained  by   the   El   Paso   Border  Patrol. 

34.  Gabriel  Garcia  was  a  member  of  the 
Bowie  High  School  cross-country  track 
team.  According  to  his  Affidavit,  during 
November  of  1991  he  was  running  as  part 
of  his  practice  for  the  team.  Gabriel  Gar- 
cia was  wearing  "Bowie  High"  sweats.  An 
El  Paso  Border  Patrol  Agent  slopped  him 
and  repeatedly  asked  what  he  was  doing 
and  about  his  citizenship.  Gabriel  Garcia 
explained  he  was  training  for  the  Bowie 
High  School  crosscountry  track  team,  and 
he  was  a  legal  permanent  resident  of  the 
United  States.  The  Agent  angrily  demand- 
ed Gabriel  Garcia  prove  his  citizenship  sta- 
tus. 

35.  In  October  or  November  of  1991. 
Beatriz  Adriana  Guzman's  Godmother 
drove  her  home  from  Bowie  High  School, 
according  to  her  Affidavit.  An  El  Paso 
Border  Patrol  vehicle  stopped  the  car. 
Two  EI  Paso  Border  Patrol  Agents  ap- 
proached the  car  and  harshly  ordered  Bea- 
triz Adriana  Guzman  to  get  out  of  the  car. 
She  was  intimidated  by  the  El  Paso  Border 
Patrol  Agent  and  did  as  she  was  ordered 
because  she  thought  she  had  no  other 
choice.  The  Agents  demanded  the  produc- 
tion of  some  identification  from  Beatriz 
Adriana  Guzman  and  her  Godmother. 
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36.  During  September  of  1992,  Ernie 
Munoz  walked  to  classes  at  Bowie  High 
School,  according  to  his  Affidavit.  An  El 
Paso  Border  Patrol  vehicle  drove  up  beside 
him  and  Ernie  Munoz  stopped  walking. 
The  El  Paso  Border  Patrol  Agent  demand- 
ed to  search  Ernie  Munoz'  backpack  and 
questioned  him  as  to  his  citizenship. 

37.  In  March  or  April  of  1992,  Nidia 
Rodriguez  was  on  her  way  home  from 
Bowie  High  School  and  was  approached  by 
a  speeding  El  Paso  Border  Patrol  vehicle, 
according  to  her  Affidavit.  The  El  Paso 
Border  Patrol  Agents  stopped  her  and  an- 
grily questioned  her  regarding  her  citizen- 
ship. Nidia  Rodriguez  feared  she  would  be 
physically  hurt  by  the  Agents,  and  thought 
the  only  reason  she  was  stopped  was  be- 
cause her  skin  was  "brown." 

38.  In  December  of  1991,  on  a  school 
day,  Danny  Rojas  and  his  cousin  walked 
home  from  school,  according  to  his  Affida- 
vit. Danny  Rojas  was  born  in  Watseka, 
Illinois,  more  than  a  stones'  throw  from  the 
Mexican-American  Border,  and  she  cur- 
rently resides  in  El  Paso.  As  Danny  Rojas 
and  his  cousin  walked  from  Bowie  High 
School,  an  El  Paso  Border  Patrol  vehicle 
approached  and  stopped  about  three  feet 
away  from  them.  The  El  Paso  Border  Pa- 
trol Agent  who  was  driving  yelled  at  them 
to  stop.  The  Agent  repeatedly  questioned 
them  as  to  their  citizenship  status.  Danny 
and  his  cousin  explained  they  were  United 
States  citizens. 

39.  In  the  summer  of  1991,  Mario  Tapia 
and  a  friend  witnessed  an  El  Paso  Border 
Patrol  Agent  stop  an  unidentified  man  and 
beat  the  man  with  a  billy  stick,  according 
to  Mario  Tapia's  Affidavit.  The  beating 
took  place  about  fifteen  to  twenty  feet 
away  from  Mario  Tapia  and  his  friend. 
When  Mario  Tapia  and  his  friend  came  to 
the  aid  of  the  man,  Mario  Tapia  and  his 
friend  were  beaten  by  the  El  Paso  Border 
Patrol  Agents.  Mario  Tapia  was  hit  at 
least  four  times,  once  in  the  face,  once  in 
the  head,  and  twice  near  his  stomach. 

40.  During  the  summer  of  1992.  an  El 
Paso  Border  Patrol  vehicle  approached 
Mano  and  his  friend  and  demanded  to 
know  Mario  Tapia's  citizenship.    Mario  Ta- 


pia did  not  think  he  was  free  to  go.  Both 
Mario  Tapia  and  his  friend  answered  they 
w-re  United  States  citizens.  The  Agents 
continued  to  question  Mario  Tapia  and  his 
friend  and  verbally  abused  them,  using  pro- 
fanity. 

41.  In  March  or  April  of  the  1991-92 
school  year,  Ricardo  Vielma  left  Bowie 
High  School  to  walk  to  his  home  located 
near  the  school,  according  to  his  Affidavit. 
While  he  was  walking  across  the  school 
parking  lot,  an  El  Paso  Border  Patrol  ve- 
hicle stopped  and  yelled  for  Ricardo  Vielma 
to  come  to  them.  The  El  Paso  Border 
Patrol  Agents  asked  his  about  his  citizen- 
ship status,  and  Ricardo  Vielma  answered 
in  English.  The  Agents  asked  him  what 
was  in  the  gym  bag  he  was  carrying. 
When  Ricardo  Vielma  responded  nothing, 
one  Agent  pushed  him  against  the  vehicle 
and  the  other  grabbed  for  the  bag.  The 
Agents  searched  the  bag,  frisked  Ricardo 
Vielma,  threw  the  bag  at  him,  and  told  him 
to  get  out  of  here. 

42.  About  five  years  ago,  Alfred  M.  Sil- 
va  and  his  staff  were  preparing  the  Bowie 
High  School  baseball  infield.  Alfred  M. 
Silva  is  a  baseball  coach,  according  to  his 
Affidavit.  An  El  Paso  Border  Patrol  vehic- 
le drove  onto  the  campus,  jumped  the  curb, 
and  drove  down  center  and  left  field. 
Alfred  M.  Silva  stopped  the  vehicle  and 
queried  the  El  Paso  Border  Patrol  Agent  if 
driving  up  and  destroying  the  infield  of  the 
baseball  diamond  was  necessary.  Without 
explaining  the  reason  for  driving  on  the 
infield,  the  Agent  responded  he  was  look- 
ing for  three  large  trash  bags  filled  with 
marijuana,  and  he  simply  drove  away. 

43.  On  November  9,  1991.  Bill  Schmidt, 
a  teacher  and  coach  at  Bowie  High  School, 
was  driving  in  his  vehicle  with  Coach  Jaime 
Amezaga,  according  to  his  Affidavit.  The 
two  were  going  from  Bowie  High  School  to 
Jefferson  High  School  to  watch  a  junior 
varsity  football  game.  They  were  follow- 
ing behind  the  car  owned  by  Coach  Tom 
Lowry,  a  Bowie  High  School  coach,  and 
driven  by  Coach  Murillo.  Bill  Schmidt  no- 
ticed an  El  Paso  Border  Patrol  vehicle  be- 
hind him  with  its  lights  flashing.  He 
pulled  over,  but  the  El  Paso  Border  Patrol 
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vehicle  stopped  Coach  Murillo's  car  after 
passing  Bill  Schmidt's  vehicle.  Although 
some  time  lapsed,  Bill  Schmidt  parked  his 
vehicle  and  walked  over  to  Coach  Murillo's 
car.  When  Bill  Schmidt  and  Coach  Ameza- 
ga  arrived,  the  El  Paso  Border  Patrol 
Agent  seemed  upset  and  irritated  at  their 
arrival  on  the  scene. 

44.  The  above  individuals,  similarly  situ- 
ated to  representative  Plaintiffs,  all  United 
States  citizens  and  legal  permanent  resi- 
dents of  Hispanic  descent,  have  been  insult- 
ed, humiliated,  degraded,  and  embarrassed 
each  time  they  were  either  stopped,  ques- 
tioned, detained,  frisked,  arrested, 
searched,  or  physically  or  verbally  abused 
by  Defendants.  They  are  afraid  they  will 
be  stopped,  questioned,  detained,  frisked, 
arrested,  searched,  and  physically  and  ver- 
bally abused  by  Defendants  in  the  future 
without  legal  cause. 

45.  The  overriding  reason  these  individ- 
uals have  been,  or  will  be  in  the  future, 
stopped,  questioned,  detained,  frisked,  ar- 
rested, searched,  and  physically  and  verbal- 
ly abused  by  Defendants  is  because  of  their 
mere  appearance  as  being  of  Hispanic  de- 
scent. 

Bowie   High   School   Campus  and   Stir- 
ro\inding  Area. 

46.  The  El  Paso  Border  Patrol  has  a 
regular,  consistent,  and  prominent  pres- 
ence on  the  Bowie  High  School  campus, 
whether  their  presence  be  by  parking  in 
the  parking  lots,  speeding  along  the  service 
roads,  jumping  across  the  curbs,  or  driving 
across  concrete  sidewalks  and  grassy  ar- 
eas. The  El  Pa4o  Border  Patrol's  presence 
is  further  made  known  by  their  driving 
over  the  football  practice  field  and  baseball 
diamond,  entering  the  football  locker 
rooms,  surveilling  with  binoculars  from  the 
football  stadium,  and  using  binoculars  to 
watch  flag  girls  practicing  on  campus. 

47.  Bowie  High  School  provides  an  oa- 
sis of  safety  and  freedom  for  the  students 
and  staff  who  reside  within  the  School  Dis- 
'Hci.  The  continued  harassment  of  Bowie 
High  School  students  and  sUff  by  the  El 
Paso  Border  Patrol  is  both  an  invasion  of 
^eir  civil  rights  and  the  oasis. 


Injunction    Ordered   by    This    Court    in 
Mendoza  v.  INS. 

48.  Although  he  has  heard  about  the 
injunction  or  opinion  issued  in  Mendoza  v. 
INS.  559  F.Supp.  842,  850  {W.D.Tex.  1982), 
El  Paso  Border  Patrol  Sector  Chief  Dale 
Musegades  has  not  read  the  injunction  or 
opinion.  Defendant  Musegades  has  done 
nothing  to  implement  or  monitor  compli- 
ance with  the  terms  of  the  injunction. 

49.  The  EI  Paso  Border  Patrol  does  not 
keep  statistics  on  the  number  of  United 
States  citizens  or  legal  permanent  residents 
it  stops,  detains,  questions,  frisks, 
searches,  arrests,  and  releases.  The  rec- 
ords produced  by  the  El  Paso  Border  Pa- 
trol and  the  testimony  given  by  Defendant 
Musegades  contain  at  least  questionable, 
possibly  inflated,  and  apparently  inconsis- 
tent statistics  regarding  the  number  of 
aliens  unlawfully  present  in  the  United 
States  who  are  arrested  in  the  Bowie  High 
School  District.    Sec  Defendants'  Exhibit  4. 

50.  Defendant  Musegades  is  aware  of 
complaints  by  students  and  residents  of  the 
Bowie  High  School  District  regarding  El 
Paso  Border  Patrol  abuses.  In  May  of 
1992,  Civil  Rights  Commission  hearings 
were  held  in  El  Paso,  Texas  and  El  Paso 
Border  Patrol  abuses  were  aired. 

51.  Defendant  Musegades  claims  he  is 
not  responsible  for  any  alleged  abuses  by 
El  Paso  Border  Patrol  Agents  unless  and 
until  the  abuses  are  properly  reported.  De- 
fendant Musegades  has  done  nothing  to 
remedy  the  Fourth  Amendment  violations 
reported  to  him,  although  he  testified  if  the 
allegations  are  true,  they  are  'intolerable." 

52.  The  El  Paso  Border  Patrol  does  not 
comply  with  the  policy  issued  by  AH.  Gi- 
ugni.  District  Director  of  the  INS  Service 
El  Paso  District,  which  states  '"that  all  law 
enforcement  activities  at  all  levels  and 
types  of  schools  is  prohibited  unless  prior 
approval  has  been  granted  as  provid- 
ed  "    Defendants' Exhibit  3.    Although 

the  policy  warns  "[fjailure  to  comply  with 
this  policy  will  lead  to  appropriate  disciplin- 
ary action,"  Defendants  produced  no  evi- 
dence of  disciplinary  actions  for  policy  vio- 
lators. 
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System  for  Reporting  El  Paso  Border  Pa- 
trol Abuses. 

53.  The  procedures  presently  in  place 
for  reporting  and  investigating  alleged 
abuses  by  the  El  Paso  Border  Patrol  are 
ineffective.  The  procedures  are  complex 
and  often  the  victim  of  abuse  is  discour- 
aged from  filing  a  complaint  by  the  govern- 
mental offices,  personnel,  and  complaint 
structure. 

54.  Victims  of  abuse  by  the  El  Paso 
Border  Patrol  fail  to  report  the  abuse  be- 
cause: (1)  victims  fear  retaliation  by  the 
INS  and  by  the  El  Paso  Border  Patrol  in 
the  form  of  deportation,  criminal  charges, 
or  loss  of  legal  immigration  status  for 
themselves  or  family  members;  (2)  victims 
begrudgingly  accept  this  type  of  abusive 
law  enforcement  action  as  a  way  of  life;  (3) 
victims  have  a  sense  of  futility  in  filing 
grievances  as  victims  are  rarely,  if  ever, 
informed  of  the  disposition  of  their  com- 
plaints; and  (4)  victims  believe  the  com- 
plaints will  neither  be  rigorously  investigat- 
ed nor  officers  duly  disciplined. 

55.  Juan  Hilario  Sybert  Coronado  is  a 
teacher  at  Bowie  High  School.  On  May  19, 
1992,  Juan  Sybert  Coronado  obser\'ed  two 
male  El  Paso  Border  Patrol  Agents  in  their 
vehicle,  which  was  parked  on  the  lawn  be- 
hind the  Bowie  High  School  administration 
building.  The  Agents  were  using  a  pair  of 
binoculars  to  watch  groups  of  female  stu- 
dents as  they  left  school.  Juan  Sybert 
Coronado  attempted  to  complain  about  the 
incident  to  the  El  Paso  Border  Patrol  office 
at  the  International  Cordova  Bridge  in  El 
Paso,  Te.\as.  No  one  was  available  to  take 
the  complaint.  Juan  Sybert  Coronado  then 
wrote  a  letter  concerning  the  incident.  To 
date.  Juan  Sybert  Coronado  has  received  no 
response  to  his  written  complaint.  See 
Plaintiffs'  Exhibit  14. 

56.  In  e.xcess  of  800  Bowie  High  School 
students  and  employees  signed  a  petition 
which  was  delivered  to  United  States  Con- 
gressman Ron  Coleman  asking  the  El  Paso 
Border  Patrol  to  repair  and  maintain  the 
holes  in  the  border  fence  south  of  Bowie 
High  School.  The  fence  separates  Bowie 
Hi»rh  School  from  the  Republic  of  Mexico. 
The  petition  implored  the  El  Paso  Border 


Patrol  to  discc-ntinue  using  the  Bowie  High 
School  campus  to  trap  people  who  were 
illegally  entering  the  United  States  from 
Mexico.  The  holes  in  the  border  fence 
have  existed  for  at  least  fifteen  to  sixteen 
years.  See  Plaintiffs'  Exhibit  14. 
The  Gentlemens'  Agreement. 

57.  In  response  to  a  public  hue  and  cry 
to  abuses  by  the  El  Paso  Border  Patrol  in 
the  Bowie  High  School  area,  the  Superiir- 
tendent  of  the  El  Paso  Independent  School 
District  was  forced  to  address  the  com- 
plaints from  students  and  personnel  of 
Bowie  High  School.  On  October  19,  1992, 
the  terms  of  a  "Gentlemens'  Agreement" 
between  Defendant  Dale  Musegades  and 
Dr.  Stan  Paz,  Superintendent  of  the  El 
Paso  Independent  School  District,  were  an- 
nounced from  the  offices  of  United  States 
Representative  Ron  Coleman.  The  agree- 
ment provides  only  for  a  system  where 
reports  of  El  Paso  Border  Patrol  abuse  of 
Bowie  High  School  students  while  on  cam- 
pus will  be  reported  to  the  office  of  Dr. 
Stan  Paz. 

58.  The  agreement  does  not  address 
any  method  for  prohibiting  future  abuses 
by  the  El  Paso  Border  Patrol  of  Bowie 
High  School  students.  The  agreement 
does  not  address  remedying  any  prior  abus- 
es of  Bowie  High  School  .students'  Fourth 
Amendment  rights,  or  any  other  rights,  by 
El  Paso  Border  Patrol  Agents.  The  agree- 
ment does  not  address  any  violations  com- 
mitted by  the  El  Paso  Border  Patrol  which 
occur  off  of  the  Bowie  High  School  cam- 
pus. The  agreement  does  not  affect  those 
people  who  are  not  students,  yet  who  are 
Hispanic  and  reside  in  or  travel  through 
the  Bowie  High  School  District  and  whose 
rights  are  violated  by  the  El  Paso  Border 
Patrol. 

59.  Whatever  system  for  after  the  fact 
complaints  is  in  place,  it  cannot  usurp  the 
constitutional  rights  of  Plaintiffs.  The  El 
Paso  Border  Patrol  has  other  means  of 
patrolling  the  border  area  near  Bowie  High 
School  which  will  not  infringe  on  Plaintiffs' 
constitutional  rights. 

60.  Defendants  could  patrol  the  interna- 
tional boundary  on  the  south  side  of  Bowie 
High  School  and   maintain   high   visibility 
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surveillance  on  the  levee  on  a  regular  ba-      435  {5th  Cir.  Unit  B  1981) 
sis,   rather   than   station   El   Paso   Border 
Patrol  Agents  north  of,  in,  and  around  the 
Bowie  High  School  campus. 


CONCLUSIONS  OF  LAW 

PLAINTIFFS'   MOTION    FOR   PRELIMI- 
NARY INJUNCTION. 
Standard. 

(1-31     1.    To  show  entitlement  to  a  pre- 
liminary injunction,  movants  must  establish 
each   of  the   following:    (1)   a  substantial 
threat  the  failure  to  grant  the  injunction 
will  result  in  irreparable  injury  to  movants; 
(2)  the  threatened  injury  to  movants  out- 
weighs any  damages  the  injunction   may 
cause  to  non-movants;    (3)  the  injunction 
will  not  disserve  the  public  interest;  and  (4) 
a  substantial  likelihood  movants  will  pre- 
vail on  the  merits  of  their  claim.    Allied 
Mktg.  Group.  Inc.  v.  CDL  Mkt,  Inc.,  878 
F.2d  806,  809  (5th  Cir.  1989);  see  Black  Fire 
Fighters  Ass'n  v.  City  of  Dallas.  905  F.2d 
63,  65  (5th  Cir.  1990);   Blue  Bell  Bio-Medi- 
cal V.  Cin-Bad.  Inc..  864  F.2d  1253.  1256 
(5th  Cir.  1989);  Buchanan  v.  United  States 
Postal  Serv..  508  F.2d  259.  266  (5th  Cir. 
1975).    In  the  Fifth  Circuit,  injunctive  relief 
is  an  "extraordinary  an<l  drastic  remedy" 
which  should  be  granted  only  when  a  mov- 
an^t  clearly  carries  the  burden  of  persuasion 
on  all  four  elements.    Black  Fire  Fighters 
Ass'n.  905  F.2d  at  65;    Enterprise  hit 'I. 
Inc.  V.  Corporacion  Estatal  Pctrolera  Ec- 
uatoriana.    762    F.2d    464.    472   (5th    Cir. 
1985);    Canal  Authority  v.  Callaway.  489 
F.2d  567.  573  (5th  Cir.1974).     The  heavy 
burden  of  proof  in  justifying  an  injunction 
is  wholly  on  the  movant.    See  Hardin  v. 
Houston    Chronicle  Publishing   Co..    572 
F.2d  1106.  1107  (5th  Cir.1978)  (per  curiam). 
The  non-moving  party  bears  no  burden  to 
defeat  the  motion.    Granny  Goose  Foods, 
Inc.  V.  Brotherhood  o/  Teamsters  iS:  Auto 
Truck  Drivers.   415  U.S.  423.  442-43,  94 
S.Ct.  1113.  1125-26.  39  L.Ed.2d  435  (1974). 
"Thus,  if  the  movant  does  not  succeed  in 
carrying  [the]  burden  on  any  one  of  the 
four  prerequisites,  a  preliminary  injunction 
•nay  not  issue.  ..."    Enterprise  Int'l.  Inc.. 
762  F.2d  at  472;    see  Piedmont  Heights 
Civic  Club,  Inc.  v.  Morelnnd.  637  F.2d  430. 


"The  granting 
or  denying  of  a  preliminary  injunction  rests 
in  the  sound  discretion  of  the  [D]istrict 
[C]ourt."  Clements  Wire  &  Mfg.  Co.  v. 
NLRB,  589   F.2d  894,  897  (5th  Cir.1979). 


Irreparable  Injury. 

[4]  2.  Irreparable  injury  is  established 
upon  movants  showing  constitutionally  pro- 
tected rights  have  been  violated.  Mitchell 
V.  Cuomo,  748  F.2d  804,  806  (2d  Cir.1984); 
Mendoza  v.  INS.,  559  F.Supp.  842.  850 
(W.D.Tex.l982).  Plaintiffs  demonstrated 
their  rights  to  protection  under  the  Fourth 
and  Fifth  Amendments  were  violated. 
Further,  Plaintiffs  presented  ample  evi- 
dence showing  violations  will  likely  contin- 
ue to  occur.  The  process  for  accepting  and 
resolving  complaints  against  INS  abuse, 
including  the  oral  agreement  between  the 
El  Paso  Border  Patrol  and  the  Bowie  High 
School  District  Superintendent,  is  wholly 
inadequate  to  curtail  future  abuse.s.  Irrej)- 
arable  injury  was  est;iblished. 

Balance  of  Interests. 

3.  The  balance  of  hardships  favors  en- 
try of  preliminary  relief  in  favor  of  Plain- 
tiffs. The  Government's  interest  in  enforc- 
ing immigration  laws  does  not  outweigh 
the  protection  of  the  rights  of  United 
States  citizens  and  permanent  residents  to 
be  free  from  unreasonable  searches  and 
seizures.  See  United  States  v.  Brignoni- 
Ponce,  422  U.S.  873,  882-83.  95  S.Ct.  2574, 
2581,  45  L.Ed.2d  607  (1975);  see  also  Illi- 
nois Migrant  Council  v.  Pilliod.  540  F.2d 
1062,  1071  (7th  Cir.  1976).  modified,  548 
F.2d  715  (7th  Cir.1977)  (en  banc);  Mendoza, 
559  F.Supp.  at  850.  Other  means  are  avail- 
able to  the  El  Paso  Border  Patrol  to  en- 
force immigration  law  without  resort  to 
wholesale  violations  of  the  Fourth  and 
Fifth  Amendment  rights  of  students  and 
residents  of  the  Bowie  High  School  Dis- 
trict. 
Public  Interest. 

4.    The  public  interest  will  be  served  by 
protection     of     Plaintiffs"     constitutional 
rights.     See,    e.g..    Electronic  Data   Sys. 
Corp.  Iran  v.  Social  Sec.  Org.  of  Gov't  of 
Iran,    508    F.Supp.    1350.    1358    (N.D.Tex. 
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1981).  Respect  for  Plaintiffs'  constitution- 
al rights  is  of  paramount  importance;  oth- 
erwise, the  vast  majority  of  the  population 
within  the  Bowie  High  School  District, 
which  is  Hispanic,  will  continue  to  be  sub- 
ject to  illegal  stops,  questioning,  deten- 
tions, frisks,  arrests,  searches,  and  further 
abuses  by  the  El  Paso  Border  Patrol. 
Mendoza,  559  F.Supp.  at  850-51. 

5.  In  addition,  the  public  interest  is 
served  when  students  and  their  teachers 
are  free  from  undue  interference  from  law 
enforcement  officers.  Education  is  of 
"  'supreme  importance'  "  and  the  "  'most 
vital  civic  institution  for  the  preservation  of 
a  democratic  system  of  government.' " 
Plyler  v.  Doe,  457  U.S.  202,  221,  102  S.Ct. 
2382,  2397,  72  L.Ed.2d  786  (1982)  (quoting 
Meyer  v.  Nebrask^,  262  U.S.  390,  400,  43 
S.Ct.  625,  627,  67  L.Ed.  1042  (1923);  Abing- 
lon  Sch.  Dist.  v.  Sckempp,  374  U.S.  203, 
230,  83  S.Ct.  1560.  1576,  10  L.Ed.2d  844 
(1963)). 

Substantial  Likelihood  of  Success  on 
Merits. 

6.  Plaintiffs  have  shown  a  substantial 
likelihood  of  success  on  the  merits  of  all 
their  claims.  Plaintiffs  have  been  subject- 
ed to  violations  of  the  Fourth  and  Fifth 
Amendments.  Plaintiffs  have  been,  based 
on  their  Hispanic  appearance,  repeatedly 
stopped,  questioned,  detained,  frisked, 
searched,  and  arrested  without  legal  cause, 
and  have  been  subjected  to  verbal  and 
physical  abuse. 

15)  7.  The  Immigration  and  Nationality 
Act  (the  "INA")  allows  an  INS  Agent  to 
question  a  person,  believed  to  be  an  alien, 
about  his  or  her  "right  to  be  or  to  remain  in 
the  United  States."  8  U.S.C.  §  1357(a)(1). 
The  statutory  provision  is  limited  by  the 
Fourth  Amendment.  An  INS  Agent  may 
not  question  any  individual  as  to  his  or  her 
right  to  be  or  to  remain  in  the  United 
States  unless  the  INS  Agent  has  a  reason- 
able suspicion,  based  on  specific  articulable 
facts  involving  more  than  mere  ethnic  ap- 
pearance, that  the  individual  is  an  alien. 
Bngnoni-Ponce.  422  U.S.  at  877-78.  884. 
95  S.Ct.  at  2578.  2581-82;  Pilliod.  540  F.2d 
at  lOGG;  Au  Yi  Lau  v.  INS.  445  F.2d  217. 
223  (D.C.Cir.l971).  cert,  denied,  404  U.S. 


864,  92  S.Ct.  64,  30  L.Ed.2d  108;  Ramirez 
V.  Webb,  599  F.Supp.  1278.  1282  (W.D.Mich. 
1984).  a/fd,  787  F.2d  592  (6th  Cir.1986); 
Mendoza,  559  F.Supp.  at  847-48. 

[6.7]  8.  Questioning  with  reasonable 
suspicion  of  alienage  is  permissible  so  long 
as  the  INS  Agent  does  not  restrain  the 
individual,  and  the  individual  reasonably 
believes  he  or  she  is  free  to  walk  away.' 
Although  it  would  be  indicative  of  common 
respect  and  courtesy,  the  individual  is  not 
required  to  be  cooperative  in  such  a  situa- 
tion. The  INS  Agent  must  have  a  reason- 
able suspicion  of  illegal  alienage  in  order  to 
detain  or  "seize"  a  person  for  interroga- 
tion.   Florida  V.  Royer,  460  U.S.  491.  498, 

103  S.Ct.  1319,  1324.  75  L.Ed.2d  229  (1983); 
Brignoni-Ponce,  422  U.S.  at  878.  95  S.Ct 
at  2578;  Mendoza,  559  F.Supp.  at  846;  see 
also,  INS  V.  Delgado,  466  U.S.  210,  216-20. 

104  S.Ct.  1758.  1762-64.  80  L.Ed.2d  247 
(1984);  Pilliod.  540  F.2d  at  1070-71  n.  10; 
.4m  Yi  Lau  v.  INS.  445  F.2d  at  223. 
"  '[W]henever  a  police  officer  accosts  an 
individual  and  restrains  his  [or  her]  free- 
dom to  walk  away,  he  has  'seized'  that 
person.'  . . .  and  the  Fourth  Amendment 
requires  that  the  seizure  be  'reasonable.' " 
Brignoni-Ponce,  422  U.S.  at  878.  95  S.Ct. 
at  2578  (quoting  Terry  v.  Ohio.  392  U.S.  1, 
16,  88  S.Ct.  1868,  1877.  20  L.Ed.2d  889 
(1968)). 

[S;9]  9.  An  INS  Agent  may  not  detain 
to  investigate  the  alien  status  of  any  indi- 
vidual without  the  necessary  reasonable 
suspicion.  Investigative  detention  with 
reasonable  suspicion  of  illegal  alienage  is 
permissible  so  long  as  the  detention  does 
not  last  any  longer  than  necessary  to  deter- 
mine whether  or  not  the  individual  is  an 
alien  illegally  in  the  United  States.  Brig- 
noni-Ponce. 422  U.S.  at  881.  95  S.Ct.  at 
2580;  Mendoza.  559  F.Supp.  at  848.  Fur- 
thermore, the  INS  Agent  may  not  frisk  any 
individual  who  has  not  been  arrested  unless 
the  INS  .\gcnt  has  a  reasonable  suspicion, 
based  on  specific  articulable  facts,  the  indi- 
vidual is  armed. 

(10-121  10.  When  an  individual  is 
stopped  solely  for  purposes  of  being  identi- 
fied, the  individual  has  the  right  to  decline 
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to  answer  a  law  enforcement  officer's 
questions.  Brown  v.  Texas,  443  U.S.  47, 
52-53,  99  S.Ct.  2637,  2641.  61  L.Ed.2d  357 
(1979).  Even  when  a  person  refuses  an 
officer's  request  for  identification,  the  offi- 
cer must  have  a  reasonable  suspicion  of 
misconduct  in  order  to  detain  him  or  her. 
Id.  at  52,  99  S.Ct.  at  2641;  see  also  Delga- 
do,  466  U.S.  at  21&-17,  104  S.Ct.  at  1762- 
63;  Delgado,  466  U.S.  at  228-29,  104  S.Ct. 
at  1769  (Brennan,  J.  concurring  in  part  and 
dissenting  in  part);  Royer,  460  U.S.  at  497- 
98.  103  S.Ct.  at  1324  (plurality  opinion); 
Royer.  460  U.S.  at  511-12,  103  S.Ct.  at 
1331-32  (Brennan,  J.  concurring  in  result); 
Royer.  460  U.S.  at  514,  103  S.Ct.  at  1333 
(Blackmun,  J.  dissenting).  Moreover,  no 
inference  of  suspicious  conduct  may  be 
drawn  from  a  refusal  to  cooperate.  See 
Delgado,  466  U.S.  at  216-17,  104  S.Ct.  at 
1762-63. 

[13-15]  11.  Although  the  El  Paso  Bor- 
der Patrol  has  the  right  to  patrol  automo- 
biles in  border  areas,  its  actions  are  circum- 
scribed by  the  United  States  Constitution. 
See  Bngnoni-Pouce,  422  U.S.  at  877.  95 
S.Ct.  at  2578  ((luoting  Almeida-Sanchez  v. 
United  Stales.  413  U.S.  266,  272,  93  S.Ct. 
2535.  2539,  37  L.Ed.2d  596  (1973)).  Thus, 
the  INS  may  only  stop  a  vehicle  only  when 
an  officer  "is  aware  of  specific  articulable 
facts,  together  with  rational  inferences 
from  those  facts,  that  reasonably  warrant 
suspicion  that  the  vehicles  contain  aliens 
who  may  be  illegally  in  the  country." 
Brignoni-Ponce.  422  U.S.  at  884.  95  S.Ct. 
at  2582;  see  also  United  Slates  v.  Shute, 
402  F.Supp.  1353.  1355-56  (\V.D.Tex.l975). 
"The  existence  of  reasonable  suspicion  de- 
pends on  the  facts  known  to  the  agent  at 
the  time  the  stop  is  made,  not  at  the  mo- 
ment the  agent  decides  to  make  the  stop." 
United  States  r.  Boniff,  909  F.2d  111,  117 

(5th  Cir.1990),  cert,  denied.  —  U.S.  . 

Ill  S.Ct.  1620.  113  L.Ed.2d  718  (1991).    In 
Brignoni-Ponce,  the  Supreme  Court  delin- 
eated several  factors  for  determining  rea- 
sonable suspicion. 
These  factors  include:  (1)  characteristics 
of  the  area  in  which  the  vehicle  is  en- 
countered:   (2)  proximity  to  the  border; 

(3)  usual  patterns  of  traffic  on  the  road; 

(4)  previous  experience  with  alien  traffic; 
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(5)  information  about  recent  illegal  cross- 
ings in  the  area;  (6)  behavior  of  the 
driver;  (7)  appearance  of  the  vehicle; 
and  (8)  number,  appearance  and  behavior 
of  the  passengers. 

United  States  v.  Melendez-Gomalez,  727 
F.2d  407,  410-11  (5th  Cir.1984)  (citing  Brig- 
noni-Ponce. 422  U.S.  at  884-85,  95  S.Ct.  at 
2582).  Therefore,  an  INS  Agent  may  not 
stop  any  vehicle  to  question  any  individual 
regarding  his  or  her  right  to  be  or  remain 
in  the  United  States,  unless  the  INS  Agent 
has  a  reasonable  suspicion  based  on  specif- 
ic articulable  facts  involving  more  than 
mere  ethnic  appearance  that  the  vehicle 
contains  aliens  illegally  in  the  United 
States.  Brignoni-Ponce,  422  U.S.  at  884, 
95  S.Ct.  at  2582.  The  INS  Agent  "may 
question  the  driver  and  passengers  about 
their  citizenship  and  immigration  status, 
and  he  may  ask  them  to  explain  suspicious 
circumstances,  but  any  further  detention  or 
search  must  be  based  on  consent  or  proba- 
ble cause."    Id.  at  881-82.  95  S.Ct.  at  2580. 

[16]  12.  While  the  determination  of 
reasonableness  must  be  made  on  a  case-by- 
case  basis,  certain  guidelines  apply  by 
which  to  measure  an  INS  Agent's  actions. 
As  a  salient  guideline,  a  search  or  seizure 
will  never  be  considered  reasonable  if  the 
officer  stops  the  vehicle  solely  bccau.ic  of 
the  Mexican  ancestry  of  the  occupant. 
See  Brignoni-Ponce.  422  U.S.  at  885-87. 
95  S.Ct.  at  2582-83;  Ranine:.  599  F.Supp. 
at  1283. 

[17.18]  13.  The  general  rule  regarding 
permissible  searches  is  also  founded  on  the 
principles  of  the  Fourth  Amendment.  "The 
Fourth  Amendment  applies  to  all  seizures 
of  the  person,  including  seizures  that  in- 
volve only  a  brief  detention  short  of  a 
traditional  arrest."  Brignoni-Ponce.  422 
U.S.  at  877.  95  S.Ct.  at  2578.  Thus,  an  INS 
Agent  also  must  have  probable  cause  to 
believe  the  search  will  uncover  evidence 
relating  to  illegal  activities.  See  Chambers 
V.  Maroney,  399  U.S.  42.  51.  90  S.Ct.  1975. 
1981,  26  L.Ed.2d  419  (1970):  United  States 
V.  Espinoza-Seanez.  862  F.2d  526.  533  (5th 
Cir.1988).  An  INS  Agent  may  not  search, 
without  a  warrant,  any  individual  or  his  or 
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her  belongings  or  his  or  her  vehicle,  unless 
the  search  is  made  a  pursuant  to  a  lawful 
arrest  or  unless  the  search  is  necessary  to 
prevent  the  destruction  of  evidence  and 
then  only  if  there  is  probable  cause  to 
search.  Chambers,  399  U.S.  at  51,  90  S.Ct. 
at  1981. 

[19,20]    14.     The   INS   is  held   to  the 
standard  of  "probable  cause"  when  one  of 
its  Agents  arrests  an  individual  without  a 
warrant.    Brignoni-Ponce,  422  U.S.  at  882 
n.  7,  95  S.Ct.  at  2580  n.  7;  Yam  Sang  Kwai 
V.  INS.  411  F.2d  683,  687  (D.C.Cir.),  cert, 
denied.   396   U.S.   877,  90  S.Ct.    148.   24 
L.Ed.2d  135  (1969);  Mendoza,  559  F.Supp. 
at  849;  see  also  Royer,  460  U.S.  at  498,  103 
S.Ct.  at  1324.     In  addition,  a  warrant  is 
required  unless  the  individual  is  likely  to 
flee  before  an  ari'est  warrant  can  be  ob- 
Uined.     8  U.S.C.  §  1357(a)(2).     The   INS 
cannot  arrest,  without  a  valid  warrant  of 
arrest,  any  individual  for  a  violation  of  the 
immigration   laws   as   to   whom   the    INS 
Agent  does  not  have  probable  cause  to 
believe  that  he  or  she  is  present  in   the 
United  Slates  illegally,  or  is  guilty  of  com- 
mitting an  offense  relating  to  the  immigra- 
tion laws,  and  then  only  if  the  individual  is 
likely  to  escape  before  the  INS  Agent  can 
obtain  a  warrant  of  arrest.    Id. 

(21,221  15.  In  the  course  of  a  stop, 
arrest,  or  other  seizure,  a  law  enforcement 
officer  may  not  use  unreasonable  and  ex- 
cessive force.  The  Fourth  Amendment 
protects  individuals  from  physically  intru- 
sive behavior  during  an  arrest.  See  Gra- 
ham V.  Comior,  490  U.S.  386,  109  S.Ct. 
1865,  104  L.Ed.2d  443  (1989);  see  also 
Johnson  v.  Morel.  876  F.2d  477,  480  (5th 
Cir.1989)  (en  banc);  Hay  v.  City  of  Irving. 
893  F.2d  796.  798  (5th  Cir.1990)  (per  cu- 
riam). 

(23-25)  16.  A  central  purpose  of  the 
Equal  Protection  Clauses  of  the  United 
Sutes  Constitution  is  the  prevention  of  dis- 
crimination against  individuals  because  of 
membership  in  a  protected  class.  See 
Wa.shington  v.  Dnins,  426  U.S.  229.  239.  96 
S.Ct.  2040.  2047,  48  L.Ed.2d  597  (1976). 
Tlie  stopping,  questioning,  detaining,  frisk- 
ing, arresting,  and  searching  of  individuals 
based  solely  upon  racial  and  ethnic  appear- 


ance reprehensibly  violates  the  Fifth 
Amendment.  The  INS  cannot  subject  Unit- 
ed States  citizens  and  permanent  residents 
to  stops,  questioning,  detentions,  searches, 
arresta,  verbal  and  physical  abuses,  harass- 
ment, and  humiliation  based  upon  the  citi- 
zens' and  residents'  mere  Hispanic  appear- 
ance.   See  Johnson,  876  F.2d  at  479. 

17.    A  review  of  the  actions  of  the  INS 
and  its  Agents  in  this  case  demonstrates 
Defendants     violated     Plaintiffs'     Fourth 
Amendment  rights.     Defendants  did   not 
have  a  reasonable  suspicion  of  either  alien- 
age or  illegal  alienage  when  any  of  Plain- 
tiffs or  members  of  the  putative  Plaintiff 
Class  were  initially  stopped  and  questioned 
by  INS  Agents.     For  example,  the  stops 
and  questioning  of  Plaintiff  Coach  Benja- 
min Murillo,  who  was  accompanied  by  two 
of  his  football  players,  were  not  based  on 
reasonable  suspicion.    The  stops  and  ques- 
tioning of  Plaintiffs  Grace  Hernandez,  the 
school  secretary,  and  numerous  students, 
who  were  simply  leaving  school  to  return 
to  their  homes,  were  not  based  on  reason- 
able suspicion.     Even  assuming  there  was 
a  remote  reason  for  the  stops  of  the  Bowie 
High  School  students  and  staff,  there  was 
no    cause    for    the    detentive    questioning 
which  followed  each  stop.     Most  Plaintiffs 
answered  the  initial  questions  of  the  INS 
and  unequivocally  stated  in  English  they 
were  legally  present  in  the  United  States. 
Plaintiffs'  answers  served  to  overcome  any 
"reasonable  suspicion  "  the  INS  may  claim 
it  had  and   precluded  the   INS   from  any 
further    inquiries,    detentions,    frisks,    ar- 
rests, searches,  physical  and  verbal  abuses, 
or   threats.     Defendants   lacked    probable 
cause  either  to  arrest  Plaintiff  Hector  Ortiz 
or  to  search  the  belongings  of  a  Plaintiff  or 
other  witness. 

18.  The  El  Paso  Border  Patrol's  use  of 
e.xcessive  force  is  a  further  intrusion  into 
Plaintiffs'  Fourth  Amendment  rights.  No 
justification  existed  for  the  force  used 
against  numerous  Plaintiffs  and  witnesses. 
For  example,  there  is  no  evidence  which 
supports  any  reason  for  an  INS  Agent 
either  to  push  Plaintiff  David  Renteria's 
face  against  a  fence  or  to  kick  Plaintiff 
Nieden  Susie   Diaz,  or  to  point  a   loaded 
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weapon  at  the  head  of  Plaintiff  Coach  Ben- 
jamin Murillo. 

19.  The  INS  in  this  case  discriminated 
against  Plaintiffs  in  violation  of  their  Fifth 
Amendment  rights  to  equal  protection. 
The  INS  has  repeatedly  and  illegally 
stopped,  questioned,  detained,  frisked,  ar- 
rested, and  searched  Plaintiffs  and  numer- 
ous other  students  from  the  Bowie  High 
School  District.  El  Paso  Border  Patrol 
Agents  have  subjected  Plaintiffs  and  oth- 
ers to  indecent  comments,  obscene  ges- 
tures, and  humiliation  in  the  presence  of 
their  co-workers,  friends,  family,  and  rele- 
vant community.  The  proffered  evidence 
strongly  supports  this  Court  in  its  conclu- 
sion that  the  illegal  and  abusive  conduct  of 
the  El  Paso  Border  Patrol  was  directed 
against  Plaintiffs,  staff,  and  residents  in 
the  Bowie  High  School  District  solely  be- 
cause of  their  mere  immutable  appearances 
as  Hispanics. 

PLAINTIFFS'  MOTION  FOR  CLASS  CER- 
TIFICATION. 

Standard. 

[26J    20.     Under  Rule  23(a),  a  class  ac- 
tion is  maintainable 
only  if  (1)  the  class  is  so  numerous  that 
joinder  of  all  members  is  impracticable, 
(2)  there  are  questions  of  law  or  fact 
common  to  the  class,  (3)  the  claims  or 
defenses  of  the   representative   parties 
are  typical  of  the  claims  or  defenses  of 
the  class,  and  (4)  the  representative  par- 
ties will  fairly  and  adequately  protect  the 
interests  of  the  class. 
Fed.R.Civ.P.  23(a);  see  Estate  of  Rem  ley  v. 
Amoco   Prod.    Co.,    100   F.R.D.   419,   420 
(S.D.Tex.  1983).    In  short,  the  four  require- 
ments are  numerosity,  commonality,  typi- 
cality, and  adequacy  of  representation. 

21.  In  addition  to  the  Rule  23(a)  require- 
ments, the  action  must  satisfy  the  stan- 
dards for  at  least  one  of  the  three  types  of 
class  suits  listed  in  Rule  23(b):  (1)  where 
the  prosecution  of  separate  actions  by  or 
against  individual  members  of  the  class 
would  create  a  risk  of  inconsistent,  vary- 
ing, or  prejudicial  adjudications;  (2)  where 
a  cla.ss  may  appropriately  seek  injunctive 
or  declaratory  relief:  or  (3)  where  common 
questions  of  law  or  fact  predominate  and  a 


class  action  is  superior  to  other  available 
methods  of  adjudication.  See  Fed.R.Civ.P. 
23(b);  Eisen  v.  Carlisle  &  Jacquclin,  417 
U.S.  156,  163,  94  S.Ct.  2140,  2145,  40 
L.Ed.2d  732  (1974).  Plaintiffs  argue  this 
action  is  appropriately  maintainable  as  a 
class  action  pursuant  to  Rule  23(b)(2). 

[27-29]  22.  Movants  have  the  burden 
of  demonstrating  the  propriety  of  class  cer- 
tification. Fleming  v.  Travenol  Lab.,  Inc., 
707  F.2d  829.  832  (5th  Cir.1983).  A  class 
action  may  only  be  certified  if  the  District 
Court  "is  satisfied,  after  a  rigorous  analy- 
sis, that  the  prerequisites  of  Rule  23(a) 
have  been  satisfied."  General  Tel.  Co.  of 
Southwest  V.  Falcon.  457  U.S.  147.  161. 
102  S.Ct.  2304.  2372.  72  L.Ed.2d  740  (1982). 
"The  decision  to  grant  or  to  deny  class 
certification  is  ...  initially  committed  to 
the  sound  discretion  of  the  [DJisirict 
[J]udgc.  and  the  decision  will  not  be  over- 
turned except  for  abuse  of  discretion." 
Norton  v.  Gooae  Creek  Indep.  School 
Dist.,  690  F.2d  470.  483  (5th  Cir.1982).  cert, 
denied,  463  U.S.  1207.  103  S.Ct.  3536.  77 
L.Ed.2d  1387  (1983).  In  making  a  decision, 
the  District  Judge  "must  boar  in  mind  the 
impact  of  a  binding  judgment  on  class 
members  and  the  functions  of  the  class 
action  in  facilitating  assertion  of  certain 
types  of  claims  or  defenses  and  in  avoiding 
repetitious  litigation."    Id. 

[30-32J  23.  All  four  conjunctive  pre- 
requisites of  Rule  2'J(a)  must  be  satisfied  in 
order  to  maintain  a  class  action.  See  Eisen 
V.  Carlisle  &  Jacquclin.  417  U.S.  136.  163. 
94  S.Ct.  2140.  214.0,  40  L.Ed.2d  732  (1974). 
The  purpose  of  the  -prerequisites  is  to  "lim- 
it the  class  claims  co  those  fairly  encom- 
passed by  the  named  [Pj'.aintiffs'  claims." 
Falcon,  457  U.S.  at  loG.  102  S.Ct.  at  2370. 
Where  the  difficulties  in  maintaining  a 
class  action  outweigh  the  benefits,  it  is 
within  the  Court's  discretion  to  deny  certifi- 
cation of  the  class.  See  Shumate  &  Co.  v. 
National  A.'^'n  of  Sec.  Dealers.  Inc..  509 
F.2d  147,  155  (.=;th  Cir.).  cert,  denied.  423 
U.S.  868.  96  S.Ct.  131.  46  L.Ed.2d  97  (1975). 
Therefore,  "a  cla.--.s  representative  must  be 
part  of  the  clas»  and  "pos.sess  the  same 
interest  and  suffer  the  same  injury'  as  the 
class  members."     Id.  (quoting  East   Ter. 
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Motor  Freight  Sys.,  Inc.  v.  Rodriguez,  431 
U.S.  395.  403.  97  S.Ct.  1891,  1896,  52 
L.Ed.2d  453  (1976)). 

24.  In  their  Motion  for  Class  Certifica- 
tion, Plaintiffs  ask  the  Court  for  permis- 
sion to  represent  the  class  "consisting  of 
all  individuals  of  Hispanic  descent,  includ- 
ing students,  graduates,  and  staff  of  Bowie 
High  School,  who  reside,  are  employed,  at- 
tend school,  and  travel  within  the  Bowie 
High  School  District,  El  Paso,  Texas"  (the 
"Plaintiff  Class"). 

Numerosity. 

[331  25.  With  respect  to  numerosity, 
"[t]he  basic  question  is  practicability  of 
joinder,  not  number  of  interested  persons 
per  se.  Practicability  of  joinder  depends  on 
size  of  the  class,  ease  of  identifying  its 
members  and  determining  their  addresses, 
facility  of  making  service  on  them  if 
joined[,)  and  their  geographic  dispersion." 
Garcia  i-.  Gloor,  618  F.2d  264,  267  (5th 
Cir.1980).  cert,  denied,  449  U.S.  1113,  101 
S.Ct.  923,  66  L.Ed.2d  842  (1981). 

26.  The  vast  majority  of  the  students 
are  of  Hispanic  descent,  as  are  families  and 
Bowie  High  School  graduates  who  reside 
within  the  Bowie  High  School  District. 
Many  of  the  putative  class  members,  con- 
fined to  the  Bowie  High  School  District,  are 
identifiable  for  purposes  of  making  service. 
The  identification  and  service  of  these  indi- 
viduals will  require  some  significant  efforts 
by  the  Plaintiffs.  However,  the  putative 
class  contains  prospective  members,  who 
may  be  harmed  by  Defendants'  policies  and 
practices  in  the  future.  By  definition,  the 
identities  of  these  putative  members  are 
unknown.  See  Phillips  v.  Joint  Legisla- 
tive Comm.,  637  F.2d  1014,  1022  (5th  Cir. 
1981)  ("  'joinder  of  unknown  individuals  is 
certainly  impracticable'  ")  (quoting  Jack  v. 
American  Linen  Supply  Co.,  498  F.2d 
122.  124  (5th  Cir.  1974)  (per  curiam)).  The 
Court  is  of  the  opinion  the  potentially  large 
number  of  class  members,  approximately 
2037,  are  geographically  dispersed  in  a 
manner  which  makes  joinder  impracticable. 
In  addition  to  the  present  putative  class 
members,  the  fact  Plaintiffs  seek  declarato- 
ry and  injunctive  relief  on  behalf  of  future 
members  increases  the  size  of  the  proposed 


class.     See  Jones  v.  Diamond,   519  F.2d 
1090,  1100  (5th  Cir.  1975). 
Commonality  and  Typicality. 

27.  Further  review  reveals  further 
grounds  upon  which  this  Court  bases  its 
grant  of  Plaintiffs'  Motion  for  Class  Certi- 
fication. 

The  commonality  and  typicality  require- 
ments of  Rule  23(a)  tend  to  merge.  Both, 
serve  as  guideposts  for  determining 
whether  under  the  particular  circum- 
stances maintenance  of  a  class  action  is 
economical  and  whether  the  named  plain- 
tiff's claim  and  the  class  claims  are  so 
interrelated  that  the  interests  of '  the 
class  members  will  be  fairly  and  ade- 
quately protected  in  their  absence. 
Those  requirements  therefore  also  tend 
to  merge  with  the  adequacy-of-represen- 
tation  requirement,  although  the  latter 
requirement  also  raises  concerns  about 
the  competency  of  class  counsel  and  con- 
flicts of  interest. 

Falcon,  457  U.S.  at  157  n.  13,  102  S.Ct.  at 
2370-71  n.  13. 

28.  The  named  Plaintiffs  allege  the  pu- 
tative class  member  have  been,  are  being, 
or  are  subject  to  stops,  questioning,  deten- 
tions, frisks,  arrests,  searches,  excessive 
force,  and  harassment  by  Defendants.  The 
claims  of  the  Plaintiffs  are  typical  of  the 
claims  of  the  putative  Plaintiff  Class. 

Adequacy  of  Representation. 

(34]  29.  The  adequacy  of  representa- 
tion requirement  "rai.ses  concerns  about 
the  competency  of  class  counsel  and  con- 
flicts of  interest."  Falcon,  4.57  U.S.  at  157 
n.  13.  102  S.Ct.  at  2370-71  n.  13;  see  Gen- 
eral Tel.  Co.  V.  EEOC.  446  U.S.  318.  331, 
100  S.Ct.  1698.  1706-07.  64  L.Ed.2d  319 
(1980).  "Adequate  representation  basically 
requires  inquiry  into  three  areas:  (1)  the 
qualifications  of  [PJIaintiffs'  attorney.  (2) 
the  possibility  that  the  litigants  are  in- 
volved in  a  collusive  suit[.]  and  (3)  whether 
the  named  [P]laintiffs  have  interests  antag- 
onistic to  those  of  the  rest  of  the  class." 
Parker  v.  Bell  Helicopter  Co..  78  F.R.D. 
507,  512  (N.D.Tex.l978)  (citing  Johnson  v. 
Georgia  Highway  Express,  Inc.,  417  F.2d 
1122  (5th  Cir.  1969));  see  also  North  Am. 
Acceptance  Corp.  Sec.    Cases  t<.   Arnall, 
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Colder  &  Gregory,  593  F.2d  642  (5th  Cir.), 
cert,  denied,  444  U.S.  956,  100  S.Ct.  436,  62 
L.Ed.2d  328  (1979). 

30.  No  indicators  are  before  this  Court 
which  express  any  concern  with  respect  to 
any  of  these  three  inquiries.  The  Plaintiffs 
will  fairly  and  adequately  protect  the  inter- 
ests of  the  putative  members  of  the  Plain- 
tiff Class  because  they  have  been  and  are 
currently  being  similarly  treated.  Plain- 
tiffs have  no  conflict  with  the  members  of 
the  putative  class,  and  they  are  represent- 
ed by  competent  and  experienced  counsel. 

31.  The  relief  Plaintiffs  seek  is  precise- 
ly the  type  of  remedial  action  for  which 
Rule  23(b)(2)  was  designed.  See  Penson  v. 
Terminal  Transp.  Co..  634  F.2d  989.  993 
(5th  Cir.1981). 

32.  Any  conclusion  of  law  more  proper- 
ly characterized  as  a  finding  of  fact  is 
adopted  as  such.  Any  finding  of  fact  more 
properly  characterized  as  a  conclusion  of 
law  is  adopted  as  such. 

IN  ACCORDANCE  WITH  the  foregoing 
Findings  of  Fact  and  Conclusions  of  Law, 
the  Court  will  enter  its  specific  Order 
Granting  both  Plaintiffs'  Motion  for  Pre- 
liminary Injunction  in  the  abovecaptioned 
cause  in  favor  of  Plaintiff  Class  in  accor- 
dance with  Rule  65(d)  of  the  Federal  Rules 
of  Civil  Procedure  and  Plaintiffs'  Motion 
for  Class  Certification  pursuant  to  Rules 
23(a)  and  23(b)(2)  of  the  Federal  Rules  of 
Civil  Procedure. 

ORDER  GRANTING  PRELIMINARY 

INJUNCTION  AND  CLASS 

CERTIFICATION 

The  Court  having  heard  evidence  and 
arguments  of  counsel  in  support  of  and  in 
opposition  to  Plaintiffs'  Motion  for  Prelimi- 
nary Injunction  and  to  Plaintiffs'  Motion 
for  Class  Certification  on  October  23,  1992 
and  having  filed  appropriate  Findings  of 
Fact  and  Conclusions  of  Law,  enters  the 
following  Orders: 

IT  IS  ORDERED  Plaintiffs'  Motion  for 
Class  Certification  in  the  above-captioned 
cause  is  GRANTED.  Representatives  of 
Plaintiff  Class  shall  inform  the  Court  with- 
in twenty  (20)  days  of  the  filing  of  this 


Order  how  they  intent  to  identify  and  lo 
notify  the  members  of  the  Plaintiff  Class 
for  purposes  of  making  adequate  service. 

IT  IS  FURTHER  ORDERED  Plaintiffs' 
Motion  for  Preliminary  Injunction  in  the 
above-captioned  cause  is  GRANTED. 

IT  IS  FINALLY  ORDERED,  in  accor- 
dance with  Rule  65(d)  of  the  Federal  Rules 
of  Civil  Procedure,  the  Court  hereby  EN- 
JOINS the  Immigration  and  Naturalization 
Service  (the  "INS"): 

(1)  from  stopping  and  questioning  an  in- 
dividual as  to  his  or  her  right  to  be  or 
remain  in  the  United  States 

(2)  unless  the  Agent  has  a  reasonable 
suspicion,  based  on  specific  articula- 
ble facts  involving  more  than  the 
mere  appearance  of  the  individual  be- 
ing of  Hispanic  descent, 

(3)  that  the  individual  is  either  illegally 
in  the  United  States  or  is  guilty  of 
committing  an  offense  against  the 
Immigration  Laws  of  the  United 
States  for  which  the  INS  has  jurisdic- 
tion. 

AMENDED  PRELIMINARY 
INJUNCTION 

BEFORE  THIS  COURT  is  Defendants' 
Motion  to  Amend  Preliminary  Injunction  in 
the  above-captioned  cause.  The  Court  hav- 
ing further  considered  Plaintiffs'  Motion 
for  Preliminary  Injunction,  Defendants' 
Motion  to  Amend,  and  the  Court's  Decem- 
ber 1,  1992  Preliminary  Injunction  and  ac- 
companying Findings  of  Fact  and  Conclu- 
sions of  Law,  hereby  enters  the  following 
Amended  Preliminary  Injunction  in  accor- 
dance with  Rule  65(d)  of  the  Federal  Rules 
of  Civil  Procedure: 

IT  IS  ORDERED  the  Court  hereby  EN- 
JOINS the  El  Paso  United  Suites  Border 
Patrol  Sector,  as  an  agency  of  the  Immi- 
gration   and    Naturalization    Service    (the 
"INS"),  United  States  Department  of  Jus- 
tice,: 
(1)  from  stopping,  detaining,  and  ques- 
tioning an  individual  as  to  his  or  her 
right  to  be  or  to  remain  in  the  United 
States 
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(2)  unless  the  EI  Paso  Border  Patrol 
Agent  has  a  reasonable  suspicion, 
based  on  specific  articulable  facts  in- 
volving more  than  the  mere  appear- 
ance of  the  individual  being  of  His- 
panic descent, 

(3)  that  the  individual  is  either  illegally 
in  the  United  States  or  is  guilty  of 
committing  an  offense  against  the 
Immigration  Laws  of  the  United 
States  for  which  the  INS  has  jurisdic- 
tion. 

The  Amended  Preliminary  Injunction 
does  not  extend  to  stops,  detentions,  and 
questioning  occurring  at  either  the  United 
States  Border  or  one  of  its  undisputed 
Functional  Equivalents  regarding  other  le- 
gally authorized  law  enforcement  activity, 
such  as  inspections- or  checkpoint  activity, 
for  which  reasonable  suspicion  is  not  re- 
quired. 

IT  IS  FURTHER  ORDERED  the  Prelimi- 
nary Injunction  filed  by  this  Court  on  De- 
cember I.  1992  is  VACATED. 

IT  IS  FINALLY  ORDERED  Defendants' 
Motion  to  Amend  the  Preliminary  Injunc- 
tion in  the  above<ap^ioned  cause  is 
GRANTED. 


Appendix  4. — Statement  of  Maria  Jimenez,  American  Friends 
Service  Committee,  Immigration  Law  Enforcement  Monitor- 
ing Project 

My  name  is  Maria  de  los  Angeles  Jimenez.  I  have  worked  for  the  Immigration  Law  Enforcement  Monitoring 
Project  of  the  American  Friends  Service  Committee  since  April  1987.  The  American  Friends  Service 
Committee  (AFSQ  is  a  Quaker  organization  that  has  provided  humanitarian  service  to  and  supported  the  legal 
rights  of  immigrants  and  refugees  for  nearly  75  years. 

The  Immigration  Law  Enforcement  Monitoring  Project  has  documented  offidal  abuses  of  immigrant,  refugee 
and  dtizen  rights  in  Texas,  California,  Arizona  and  Florida.  The  AFSC-ILEMP  has  testified  concerning  the 
abuses  which  arise  from  the  enforcement  of  immigration  laws  before  the  Attorney  General  of  the  United 
States  and  his  representative,  the  Commissioner  of  the  Immigration  and  Naturalization  Service,  as  well  as  the 
Subcommittee  on  Human  Rights  and  International  Organizations  of  the  Foreign  Affairs  Committee  and 
Subcommittee  on  International  Law,  Immigration  and  Refugees  of  the  Committee  on  the  Judiciary,  both  of 
these  standing  committees  of  the  United  States  House  of  Representatives,  and  the  United  States  Civil  Rights 
Commission. 

As  the  Director  of  the  AFSC-ILEMP,  I  work  with  offices  in  Houston.Texas,  San  Diego,  California,  Tucson, 
Arizona  and  Miami,  Florida  and  civil  and  human  rights  organizations  in  El  Paso,  Texas  and  the  Rio  Grande 
Valley  of  Texas.  AFSC-ILEMP  receives  first  hand  reports  of  human  and  civil  rights  abuses  by  immigration 
authorities,  interviews  victims  of  these  abuses,  and  where  possible,  carries  out  investigations  of  incidents  of 
abuse  of  authority  and  violation  of  human  and  dvil  rights.  I  receive  and  read  reports  concerning  civil  and 
human  rights  abuse  in  the  US-Mexico  border  and  in  Florida  on  a  regular  basis  and  I  frequently  visit  the  above 
mentioned  areas  on  a  regular  basis  to  monitor  dvil  and  human  rights  abuses.  AFSC-ILEMP  has  issued  three 
reports  on  documented  cases  of  human  and  dvil  rights  abuse  in  the  enforcement  of  immigration  laws  in  198S, 
1990  and  1992  respectively.  From  these  documentation  efforts  over  the  last  five  years,  we  have  identified  areas 
of  spedal  concern  in  immigration  law  enforcement  polides  and  operations  which  have  demonstrated  a  high 
potential  for  producing  problems  between  the  local  border  community  and  immigration  agendes,  particularly 
with<the  United  States  Border  PatroL 

As  a  result  of  work  in  this  area  for  the  last  five  and  a  half  years,  AFSC-ILEMP  has  advanced  specific 
proposals  to  curb  the  abuse  of  dvil  and  human  rights  in  the  enforcement  of  immigration  laws  before  the 
Congress  of  the  United  States  and  the  Attorney  General.  Specific  meetings  to  discuss  our  concerns  were  held 
with  the  INS  Commissioner  on  August  3,  1990,  the  INS  Deputy  Commissioner  on  December  7,  1990  and 
representatives  of  the  INS  Office  of  Enforcement  on  February  23, 1990.  In  these  meetings,  we  indicated  that 
AFSC-ILEMP  believes  that  the  lack  of  structure  for  offidal  accountability  is  at  the  heart  of  the  problem  in 
specifically  three  areas-the  use  of  force  policy,  the  processing  of  complaints  and  the  issuance  of  public 
information  regarding  inddents  of  alle^  abuses.    In  August  of  1991,  specific  model  policy  statements 
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addressing  these  areas  were  sent  to  the  Attorney  General  of  the  United  States,  the  Office  of  the  Inspector 
General,  and  the  Immigration  and  Naturalization  Service. 

AFSC-ILEMP  considers  that  any  law  enforcement  body  must  be  accountable  to  the  community  it  serves  and 
that  an  effective  system  to  investigate  complaints  of  officer  abuse  is  cnidal  to  establish  and  to  maintain  positive 
relationships  between  police  and  civilians.  In  addition,  we  believe  that  INS  might  reduce  its  liabilities  if  it 
adequately  tracked  problem  officers  by  examining  annually  all  complaints,  sustained  or  unsustained,  filed 
against  an  officer.  Thus,  we  believe  that  the  handling  of  complains  of  officer  misconduct  is  key  in  the  effort 
to  build  accountability  in  any  administrative  structure.  With  this  in  mind  I  have  studied  the  operations  of  the 
system  for  processing  complaints  of  misconduct  under  the  INS  Office  of  Professional  Responsibility  (OPR) 
and  after  1989,  the  Office  of  the  Inspector  General  (OIG)  of  the  United  State  Department  of  Justice,  and 
others  in  major  police  departments  nationally. 

From  research  on  this  subject,  discussions  with  professional  investigators  of  law  enforonent  complaints,  and 
analysis  of  reported  cases,  I  have  identified  several  problems  with  the  process  for  investigating  allegations  of 
misconduct  of  INS  employees,  including  the  US  Border  Patrol.  Until  1989,  responsibility  for  investigating  and 
reviewing  conq>laints  lay  with  the  Office  of  Professional  Responsibility.  Almost  nine  years  earlier,  the  US  Civil 
Rights  Commission  in  its  report  The  Titrni«heJ  fiolJen  Door:  Civil  Righto  Isgnes  in  Tmmifratinn 
(12SJU  uncovered  serious  problems  such  as  the  lack  of  a  complaint  form,  the  lade  of  a  systematized  procedure 
for  informing  the  public  of  its  right  to  complain,  lack  of  notification  of  the  status  of  a  complaint  and  its 
disposition,  a  low  ratio  of  investigators  to  total  employees,  a  lack  of  an  appeal  process  for  unsustained 
allegations  and  the  lack  of  a  periodic  compilation  and  publication  of  complaint  statistics. 

Similar  conclusions  on  the  internal  complaint  and  investigative  process  were  reached  by  the  Comptroller 
General's  Office  in  1989  by  way  of  testimony  of  Special  Assistant  Milton  J.  Socolar  before  the  House 
Committee  on  Government  Operations.  He  observed:  "..Justice  had  numerous  internal  audit  and  investigative 
offices.  In  addition  to  lacking  central  coordination,  we  found  that  most  of  these  audit  and  investigative  units 
were  not  organizationally  independent  Also,  the  organization  and  operation  of  these  imits  could  affect  the 
impartiality  of  their  staffs  because  ai.ditors  and  investigators  sometimes  reviewed  areas  of  investigated  persons 
in  the  unit  to  which  they  were  assigned.  In  addition  there  was  no  assurance  that  the  Attorney  General  or  the 
Congress  were  advised  of  the  results  of  the  work  of  many  of  these  units."  The  latter  testimony  led  to  the 
reorganization  of  the  Department  of  Justice's  internal  audit  and  investigative  units  under  the  Office  of  the 
Inspector  General  as  mandated  by  the  Inspector  General  Act  Amendments  of  1988. 

However,  in  our  view,  the  changes  brought  about  by  this  legislation  did  little  to  improve  the  processing  of 
con^jlaints;  the  same  personnel  received,  investigated  and  disposed  of  complaints  of  officer  misconduct  The 
OIG  process  retained  all  of  the  shortcomings  of  the  OPR.  In  addition,  under  the  current  system,  the  OIG  is 
limited  in  its  ability  to  conduct  investigation  properly;  it  is  underfunded  and  understaffed.  No  corresponding 
proportional  increases  in  finances  comparable  to  increases  of  enforcement  personnel  under  its  charge  is  ever 
requested  either  by  the  Department  of  Justice  or  the  INS.  On  September  9,  1990,  The  New  York  Times 
revealed  IS  case-studies  of  OIG's  conducted  by  the  Senate  Governmental  Affairs  Subcommittee  on  General 
Services  which  found  that  the  inspector  general  system  was  seriously  flawed  in  requiring  the  inspectors  to 
report  to  agency  heads  on  whom  they  relied  for  their  job  evaluations,  budgets  and  bonuses.  Specifically,  the 
Senate  investigators  stated  that  inspector  generals  failed  to  investigate  charges  or  bent  rules,  conducted 
investigations  improperly  through  the  failure  to  follow-up  on  relevant  evidence  and  witnesses,  and 
"whitewashing  of  final  reports  by  distorting  or  ignoring  both  fact  and  law."    The  subcommittee  report  urged 
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the  replacement  of  these  offices  with  a  single  centralized  United  States  Office  of  the  Inspector  General  to 
ensure  effective  and  impartial  investigations. 

The  failure  of  the  OfBce  of  the  Inspector  General  to  conduct  thorough  and  fair  investigations  are  illustrated 
by  the  following  examples: 

•  On  December  10,1989,  Brian  L.  Wolf,  a  42  year  old  U.S.  dtizen,  was  struck  rom  behind  on  the 
head  with  a  flashlight  or  other  instrument  by  a  Border  Patrol  agent  who  had  pulled  him  over  to  the 
side  of  a  road  near  Fallbrook,  California.  He  was  knocked  to  the  ground.  While  he  was  on  the 
ground,  the  ofGcer  continued  to  strike  him  with  a  heavy  object  When  the  assault  ended,  Wolfe  asked 
for  the  agents'  identification  and  for  a  supervisor  to  be  called.  The  agents  refused  both  of  these 
requests.  Wolfe,  who  suffered  permanent  neck  and  shoulder  injuries,  then  called  the  SherifTs 
Department  to  file  assault  charges  against  the  agents;  the  Sheriffs  Department  informed  him  that  they 
had  no  jurisdiction  over  federal  law  enforcement  officers  and  suggested  that  Wolfe  call  the  FBI.  Wolf 
then  called  the  FBI  to  file  a  dvil  rights  complaint;  the  officer  who  answered  his  called  warned  Wolfe 
that  in  "90%  of  these  cases  nothing  ever  happened.'"  Wolfe,  nonetheless  filed  the  civil  rights  con4>laint, 
only  to  be  sent  a  Department  of  Justice  form  letter  three  months  later  in  which  Wolfe  was  informed 
that  the  FBI  investigation  had  revealed  that  there  had  been  no  violation  of  his  dvil  rights. 
Wolfe,imable  to  work  due  to  the  permanent  damage  to  his  shoulder,  filed  a  claim  for  damages  against 
the  untied  states  and  the  agents  involved.  Wolfe  vs  United  States,  Case  No.  901630K9CMXSD  Cal). 
On  June  3, 1992,  the  lower  federal  curt  ruled  in  favor  of  the  Unites  stated  Government  and  the  Border 
patrol  agents  by  discrediting  the  Wofle's  testimony  in  the  same  manner  as  with  other  victims  of  Border 
Patrol  abuse  petitioning  in  domestic  courts. 

•  On  July  19, 1989,  Pedro  Garcia,  a  legal  US  resident  was  handcuffed,  battered  and  illegally  deported 
by  Border  Patrol  agents  in  Downtown  El  Paso.  In  an  affidavit(7-31-89),  his  aunt  Araceli  Molina  a 
recounts  her  experience  to  the  OIG  office  when  she  accompanied  her  nephew  to  file  a  complaint  She 
stated  that  it  appeared  to  her  that  the  investigator  was  very  friendly  with  immigration  officials  and 
therefore,  made  her  doubt  that  whether  he  could  undertake  an  impartial  investigation.  She  wondered 
why  the  investigation  informed  them  that  is  would  be  difficult  to  identify  the  agents  involved  since 
Pedro  had  not  obtained  their  names;  Ms.  Molina  fount  this  hard  to  believe  since  she  thought  that  it 
would  be  easy  to  find  the  officer  name  on  the  arrest  reports  of  Pedro's  arrest.  Since  Ms.  Molina  had 
never  been  contacted  on  a  complaint  she  had  filed,  she  took  Pedro  to  see  an  attorney.  Pedro  Garda 
was  interviewed  one  mere  time  by  OIG  investigators  in  the  presence  of  his  attorney  Carlos  Spector. 
In  May  of  1992,  Mr  Spector  received  a  reply  to  a  2  year-oW  Freedom  of  Information  Act  request  on 
the  status  of  the  internal  investigation  of  the  complaint;  the  government  declined.  This  denial  came 
three  weeks  after  the  government  settled  a  lawsuit  with  Pedro  Garda  for  injuries  of  the  original 
inddent. 

•  On  June  12,  1992,  in  a  hearing  before  the  US  Civil  Rights  Commission,  Ricardo  Gamboa,  the 
General  Counsel  of  Mexico  in  El  Paso,  testified  that  in  the  years  he  has  served  as  consulate  he  has 
never  had  ant  allegation  sustained  by  dther  the  Office  of  the  Inspector  General,  the  INS  or  Border 
Patrol  even  thought  i  had  been  investigated  and  substantiated  by  the  Consulate's  Office  of  Social 
Protection. 

In  addition,  from  interviews  with  victims  of  immigration  law  enforcement  abuse  and  from  statistical  analysis 
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of  the  ILEMP  data  base,  I  know  that  in  the  current  environment  many  individuals  who  may  have  strong 
claims  of  abuse  against  the  Border  Patrol  will  never  file  them.  For  any  complaint  system  to  work  effectively, 
community  members  must  be  willing  and  able  to  file  complaints.  Many  undocumented  people  are  unaware 
that  they  have  the  right  to  complain.  I  have  on  several  occasions  participated  in  training  seminars  for 
attorneys  with  the  National  Immigration  Law  Center  and  found  that  even  practicing  immigration  attorneys 
are  unaware  of  the  existence  of  an  internal  investigative  process  for  filing  complaints.  Many  find  obstacles 
in  obtaining  information  with  regard  to  the  process  for  filing  complaints.  On  October  1,  1992,  John  Dulles, 
Senior  Policy  Analyst  for  US  Gvil  Rights  Commission,  related  to  members  of  the  International  Association 
of  Civilian  Oversight  for  Law  Enforcement  in  a  plenary  session  at  the  annual  convention  held  in  San  Diego 
that  it  had  taken  him  at  least  two  weeks  to  finally  determine  the  name,  location  and  names  of  those  responsible 
for  investigating  complaints  of  INS  misconduct  in  El  Paso  when  he  began  making  arrangements  for  the 
Commission's  hearing  in  El  Paso  this  past  June.  I  have  known  of  cases  where  the  person  who  wanted  to  file 
the  complaint  was  dissuaded  from  doing  so  by  misinformation  provided  by  agency  employees.  Legal  resident's, 
inclwling  U.S.  citizen's,  fear  that  they  mi^t  prejudice  their  immigration  status  or  the  status  of  family  members 
by  appearing  antagonistic  towards  the  very  agency  which  has  the  power  to  admit  or  to  expel  them.  Many 
complaints  go  unreported  dxie  to  border  resident's  fear  of  retaliation,  sense  of  futility  that  nothing  will  be  done, 
lack  of  information  as  to  where  to  lodge  complaints,  and  previous  experience  with  the  existing  complaint 
process  which  rarely,  if  ever,  informs  the  complainant  of  status  of  the  complaint  Many  residents  of  border 
commimities  do  not  believe  that  the  INS  will  investigate  officer  misconduct  impartially  or  thoroughly,  nor  do 
they  believe  that  the  INS  will  act  aggressively  on  any  findings  of  misconduct  For  these  reasons,  although 
a  percentage  of  victims  pursuing  legal  redress  is  substantial,  many  more  opt  for  taking  no  action  at  alL  Of 
473  actions  taken  by  victims  who  reported  incidents  between  May  1989  and  May  1991,  a  slightly  larger  number 
(203)  dedded  not  to  take  any  action  as  that  of  those  that  presented  administrative  complaints  (1 16).  I  have 
known  through  direct  interviews  with  those  victims  refraining  from  taking  any  action  that  they  fail  to  pursue 
established  remedies  because:  1)  victims  feared  retaliation  in  the  form  of  deportation,  criminal  charges  or 
loss  of  legal  immigration  status  for  themselves  or  family  members;  2)  victims  ignored  their  rights  or  did  not 
know  where  or  how  to  file  a  complain;  3)  victims  accepted  this  type  of  abusive  law  enforcement  actions  as 
a  way  of  life;  4)  victims  had  a  sense  of  futility  in  filing  a  grievance  as  victims  believe  that  the  complaints  will 
not  be  rigorously  investigated  nor  officers  disdplined;  and  S)  victims  are  discouraged  from  filing  a  complaint 
due  to  misinformation  given  by  agency  employees. 

Thus,  in  my  opinion,  the  procedure  presently  in  place  for  reporting  alleged  misconduct  by  the  Border  Patrol 
or  INS  employees  is  inaccessible  to  the  public  and  inefiective  in  processing  complaints.  Additionally,  it  is  more 
often  than  not  that  the  victim  is  discouraged  form  filing  a  complaint  by  the  lack  of  information  as  to  the 
process,  misinformation  given  by  government  employees,  a  structure  that  rarely  if  ever  informs  complainants 
of  the  disposition  of  complaints,  and  fear  of  retaliation.  The  difficulty  of  filing  a  grievance  under  the 
Department  of  Justice  Office  of  the  Inspector  General  contributes  to  under-reporting  of  incidents  of  abuses 
of  authority  and  the  lack  of  accountability  on  the  part  of  immigration  enforcement  officers. 

For  the  above  reasons,  we  feel  that  the  establishment  of  an  independent  review  commission  to  investigate 

complaints  of  misconduct  involving  immigration  offidab  would  be  the  most  effective  system  in  identifying 

improper  law  enforcement  actions  and  ensuring  that  immigration  law  enforcement  agendes 

take  the  necessary  steps  to  correct  these.   In  the  long  nm,   investigations  which  are  thorough  and  fair  will 

restore  public  confidence  in  the  government's  ability  to  hokl  its  employees  accountable.  For  the  general  public, 

independent  review  would  signal  the  government's  commitment  to  protect  the  human  and  dvil  rights  of 

persons. 
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Appendix  5. — Statement  of  Robert  Koulish,  a  Doctoral  Can- 
didate IN  Political  Science  at  the  University  of  Wisconsin 

I  am  writing  to  request  the  following  testimony  be  made  part  of  the 
record  of  the  Subcommittee's  hearing  scheduled  for  September  29, 
1993,  as  you  examine  the  very  serious  issue  of  Border  Patrol 
accountability . 

My  name  is  Robert  Koulish.  I  am  a  doctoral  candidate  in  political 
science  at  the  University  of  Wisconsin.  I  cim  submitting  this 
testimony  because  my  dissertation  research  focuses  on  immigration 
regulation.  In  the  course  of  my  research  I  have  spent  about  four 
years  at  the  US-  Mexico  Border  in  the  Lower  Rio  Grande  Valley.  I 
have  conducted  research  in  the  community,  immigration  law  offices, 
immigration  detention  centers  and  immigration  courts.  I  have  also 
taught  at  the  University  of  Texas  Pan-American  which  provides  the 
immediate  basis  for  this  testimony. 

In  what  follows,  I  submit  qualitative  and  quantitative  findings  to 
an  academic  study  which  I  conducted  regarding  the  relationship 
between  immigration  authorities  and  the  predominately  Hispanic 
border  community  in  South  Texas . 

The  study  was  conducted  at  the  University  of  Texas-Pan  American  as 
part  of  a  political  science  course  I  taught  during  the  autumn  1991 
semester.  In  this  pilot  study,  students  conducted  interviews  in 
their  families'  neighborhoods,  and  among  their  friends.  The  sample 
population  is  not  random.  Approximately  86%  of  the  student 
interviewers  were  Hispanic.  Most  come  from  working  class  and  lower 
middle  class  backgrounds.  Many  come  from  migrant  backgrounds,  and 
were  the  first  in  their  family  to  attend  college.  The  interviewers 
were  bilingual.  They  were  instructed  to  ask  questions  in  the  first 
language  of  the  persons  interviewed,  and  were  asked  to  explain  to 
the,  respondents  that  this  was  an  academic  project,  and  not  an 
activity  of  a  government  agency. 

The  pilot  study  also  collaborated  with  service  organizations  such 
as  the  Mid  Valley  Community  Center  in  Weslaco,  Texas,  and  Proyecto 
Libertad  in  Harlingen,  Texas.  With  the  help  of  these  organizations, 
additional  communities  were  accessed,  including  Central  American 
refugee  populations  in  Harlingen,  Texas  and  Brownsville,  Texas,  and 
farm  worker  labor  camps  in  McAllen,  Texas  and  Weslaco,  Texas. 

METHODOLOGY : 


The  pilot  Study  began  with  the  creation  of  a  fifty  question  survey 
as  part  of  an  in-class  project.  The  entire  class  participated  in 
forming  the  questionnaire  (See  Attachment  A)  .  Each  student 
conducted  between  5-15  interviews  between  October  1991-  December 
1991.  A  total  of  250  surveys  were  conducted.  All  interviewers  used 
the   standard   questionnaire   designed   for   the   survey.   The 
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questionnaire  included  50  questions  divided  into  3  categories: 

1.  Background  Information.  These  questions  provided  useful 

demographic  information  of  the  persons  being  interviewed. 

2.  General  Attitudes  toward  immigration  authorities. 

3.  Specific  encounters  with  Immigration  authorities,  zmd  their 

repercussions.  The  resulting  analysis  is  presented  below. 

Descriptive  statistics-'percentages  and  fre(3uency  distributions  in 
a  non-probeJjility  sampling  were  prepared.  Frequencies  consist  of  a 
count  of  responses  in  each  category.  This  study  argues  that  abuse 
exists  at  the  Mexico-US  Border,  but  it  does  not  attempt  to  infer 
that  the  results  are  illustrative  of  proportions  in  the  community. 
Higher  percentages  of  a  particular  type  of  reported  mistreatment  do 
not  suggest  that  these  abuses  occur  more  frequently  than  others. 
Rather,  the  percentages  are  relative  to  the  sample.  The  pilot  study 
has  focused  its  attention  on  actual  findings,  and  seeks  to  provide 
a  general  indication  of  the  situation  in  South  Texas. 

A  random  study  is  currently  being  conducted  which  builds  on  the 
tentatitve  conclusions  herein  presented.  The  results  of  the  random 
study  will  provide  data  for  probability  sampling  methods  and 
inferential  statistics.  Unlike  the  pilot  study,  the  data  from  the 
random  study  will  provide  a  representation  of  the  general 
population  in  the  Lower  Rio  Grande  Valley.  The  random  study  has 
been  funded  in  part  by  the  Poverty  and  Race  Research  Action 
Council.  Finally,  the  study  has  extended  to  Tuscon,  Arizona  under 
the  competent  leadership  of  Mr.  Manuel  Eschobedo,  and  Dr.  Raquel 
Goldsmith.  It  is  being  headquartered  in  the  Mexican  American 
Studies  Department  of  the  University  of  Arizona,  where  a  random 
survey  will  similarly  provide  a  representation  of  the  general 
population  in  South  Tuscon.  The  computation  and  interpretation  of 
data  for  both  South  Texas  and  Tuscon  will  be  completed  this  autumn. 

I  have  found  during  the  course  of  my  research  that  a  particularly 
complex  and  Tinusual  relationship  exists  between  border  comm\inities 
and  the  US  Border  Patrol.  It  begins  with  the  following  observation. 
All  Hisp€uiic  residents  of  border  communities,  regardless  of  legal 
status,  are  under  constant  suspicion  by  immigration  authorities. 
Pedestrians  on  community  roads,  passengers  at  bus  stations  and  on 
transit  buses  headed  northward  are  subject  to  INS  scrutiny,  which 
ranges  from  being  watched  to  being  questioned  about  legal  status 
and  destination.  Border  Patrol  vans  surround  and  explore  railroad 
freight  cars  and  barrios  as  officers  shine  flash-light  beams  into 
the  faces  of  passers-by.  The  ritual  of  monitoring  individuals  is 
repeated  in  the  waiting  areas  of  airports,  where  virtually  all 
passengers  are  surveyed,  some  are  questioned,  and  others  are 
detained  by  uniformed  or  plain  clothes  immigration  officials. 

While  fearing  the  Border  Patrol,  residents  of  the  Rio  Grande  Valley 
have  also  generally  characterized  the  US  Border  Patrol  in  favorable 
terms.  Almost  half  of  the  respondents  (45.7%)  gave  a  favorable  job 
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performance  rating  to  immigration  authorities,  while  almost  a  third 
(30.5  %)  rated  their  performance  with  indifference,  and  the 
remaining  respondents  (22.6%)  having  disapproved  of  the  conduct  of 
immigration  authorities.  Similarly,  44%  believed  the  border  region 
was  safer  as  a  result  of  the  presence  of  immigration  authorities, 
39.4%  were  indifferent  and  14.9%  believed  that  the  presence  of 
immigration  authorities  in  the  valley  made  it  a  threatening  place 
to  live  (111)  . 

Unlike  several  studies  of  the  last  couple  decades  of  urban  minority 
communities  and  law  enforcement,  the  South  Texas  community  does  not 
view  immigration  agencies  as  an  oppressive  or  hostile  police  force. 
The  Border  Patrol  has  been  intimately  involved  in  the  social  life 
of  the  Border  community.  Border  Patrol  officers,  the  college 
students  working  as  interviewers,  and  respondents  to  the  survey 
shared  the  same  economic,  social  and  cultural  resources;  have  all 
grown  up  in  the  same  towns;  they  were  members  of  the  same  families, 
have  attended  the  same  schools;  and  interacted  at  the  same 
churches,  restaurants  and  meeting  places. 

The  US  Border  Patrol  and  district  INS  offices  are  of  the  largest 
government  employers  in  this  impovershed  region  and  one  of  the 
region's  most  steady  sources  of  employment.  Due  in  part  to  the 
absence  of  professional  and  graduate  programs  such  as  accredited 
law  schools,  the  INS  and  Border  Patrol  provide  career  opportunities 
which  are  viewed  with  a  source  of  pride.  As  an  example,  at  "Career 
Day"  at  the  University,  the  Border  Patrol  always  drew  the  longest 
lines  of  students.  Several  of  my  own  political  science  pre-law 
students  have  chosen  to  make  careers  with  INS  or  the  Border  Patrol 
rather  than  uprooting  their  families  to  attend  law  and  professional 
schools  elsewhere.  Of  the  people  surveyed,  16%  (N=39)  reported 
having  applied  for  work  at  some  immigration  agency  in  the  Valley. 
A  greater  number,  33.6%  (N=80)  reported  having  family  members 
employed  by  immigration  authorities. 

Given  the  intimacy  of  the  relationship  between  the  Border  Patrol 
and  the  community,  the  results  of  this  study  are  all  the  more 
startling. 

The  study  indicates  that  irregular  encounters  with  immigration 
authorities  *  are  a  fact  of  life  for  residents  who  have  indicated 
interactions  with  immigration  "authorities .  Irregular  encounters 
consist  of  verbal,  physical  and  legal  mistreatment  by  immigration 
officials  as  perceived  by  respondents  to  a  survey.  Of  the  198 
respondents  who  had  some  contact  with  iimnigration  officials,  a 
surprisingly  high  number  (73)  reported  to  interviewers  some 
irregularity  in  their  encounter.   While  most  of  the  overall 


*  For  the  purposes  of  this  study,  immigration  authorities 
consist  of  The  US  Customs  Department,  the  INS,  and  the  INS  Border 
Patrol . 
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encounters  occurred  at  the  bridge  (56.7%)  and  at  the  checkpoint 
(16.7%),  with  relatively  few  occurring  on  the  street  (6.4%)  and.  at 
the  River  (4.9%),  the  percentage  of  Irregular  encounters  on  the 
street (16.2%)  and  at  the  River  (10.8%)  was  much  higher. 

Overwhelmingly  the  victims  of  alleged  mistreatment  were  Hispanic, 
Spanish  speaking,  US  citizens.  Most  were  male,  young,  poor,  and 
alone  when  the  encounter  occurred.  Unemployed  respondents  had 
greater  contact  with  the  Border  Patrol.  The  poorer  the  Individual, 
the  more  likely  for  an  Incident  to  occur.  The  ethnicity  of  the 
officer  played  no  role  In  Irregular  encounters.  (253) 

Although  a  substantial  nximber  of  persons  felt  they  had  received 
some  form  of  mistreatment,  slgnlf Iceuitly,  very  few  persons  sought 
redress. 

Of  the  250  persons  Interviewed,  only  12.8%  (n=32)  believed  that  It 
was  possible  to  file  a  complaint.  Out  of  73  incidents  of  reported 
abuse,  only  12  individuals  registered  any  sort  of  complaint.  Of 
significance,  none  of  the  individuals  who  complained  were  led 
through  an  official  complaint  process.  None  of  these  complaints 
were  filed  as  part  of  an  official  grievance  procedure.^ 

THE  BORDER  PATROL: 


Out  of  the  37  persons  who  reported  irregular  encounters  by  Border 
Patrol,  11  persons  thought  it  was  possible  to  register  a  complaint, 
while  only  7  persons  actually  registered  their  displeasure  with  the 
incident  .•' 

CUSTOMS  OFFICE; 

Similarly,  out  of  25  persons  who  reported  to  the  interviewer  that 
they  had  irregular  encounters  with  Customs,  15  persons  believed 
they  could  file  a  complaint,  while  only  four  persons  took  any 


^  Since  one  person  can  make  more  than  one  type  of  complaint, 
there  is  a  greater  number  of  complaints  registered  in  the  survey 
than  number  of  people  making  complaints.  The  complaints  were 
informal  in  nature  and  consisted  of  the  following:  10  persons  asked 
questions  of  the  officer  at  the  time  of  the  incident;  6  phone  calls 
or  letters  were  made  to  the  agency  after  the  incident;  10 
complaints  were  made  to  non  immigration  offices,  including  the 
office  of  the  local  congressman,  the  post  office  and  the  social 
security  office) . 

'  Again,  since  one  person  may  register  more  than  one  type  of 
complaint,  the  numbers  of  complaints  is  greater  than  the  number  of 
persons  complaining.  Six  complaints  were  made  to  the  officer  at  the 
time  of  the  incident;  2  complaints  were  made  by  phone;  6  complaints 
were  registered  elsewhere. 
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action.* 

The  greatest  obstacle  to  filing  complaints  was  the  absence  of 
Information  about  the  existence  of  a  complaint  process  and  the 
availability  of  complaint  forms  and  Instructions.  More  than  3/4  of 
persons  Interviewed  were  not  aware  of  an  official  complaint  process 
for  reporting  mistreatment.  The  official  complaint  procedure 
initiates  a  structural  interaction  between  the  complainant  and  the 
government.  A  Mexican  male  attending  UT-Pan  Am  on  a  student  visa 
summed  up  the  situation  by  asking  somewhat  rhetorically,  "Who  knows 
where  to  report  it?  I  don't"  (242-0). 

Persons  who  complained  tended  to  be  either  older  (over  36  years 
old)  ,  better  educated  (college  educated)  or  wealthier  (earning 
between  10,000-40,000  per  year)  than  the  sample  population. 

In  the  rare  Instances  where  complaints  were  filed,  they  were 
unofficial  In  nature.  No  grievances  were  filed  on  official 
government  complaint  forms  to  either  the  Border  Patrol  nor  to 
Customs.  What  informal  complaints  were  made,  were  made  to  the 
officer  at  the  time  of  the  incident,  and  after,  respondents  or 
their  family  members  visited  in  person  the  border  patrol  office. 
Those  seeking  redress  also  called  Border  Patrol  Headquarters,  and 
wrote  letters  to  Border  Patrol  and  outside  offices.  Ostensibly, 
such  complaints  consisted  of  verbal  or  written  expressions  of 
dissatisfaction  made  to  agency  officials.  While  such  informal 
complaints  were  an  attempt  to  bring  attention  to  the  problem,  they 
did  not  amount  to  an  official  assertion  of  rights,  those  being  a 
formal  action  initiated  against  the  agency. 

Of  the  Individuals  who  attempted  to  file  a  complaint,  several  were 
turned  away  at  the  customs  or  border  patrol  offices,  or  were  simply 
Ignored.  For  example,  one  complainant  was  stopped  by  customs  at  the 
International  Bridge  at  Hidalgo,  Texas -Reynosa,  Mexico.  His  car  was 
"sniffed  by  dogs  and  turned  over  by  customs  and  not  fixed 
afterwards".  The  respondent  attempted  to  ask  questions  of  officer. 
As  the  officer  became  visibly  upset,  the  respondent  fell  quiet  not 
wanting  any  more  trouble.  The  complainant  was  subsequently  turned 
away  at  the  Customs  Patrol  office  where  he  attempted  to  complain. 
This  was  followed  by  a  letter  to  his  Congressman.  Again,  no 
response  was  forthcoming. (222) 

Similarly,   the   efforts   of   several   individuals   to   report 


*  Four  complaints  were  made  directly  to  the  officer  at  the 
time  of  the  incident;  2  complaints  were  made  subsequently  via  phone 
or  letter;  and  4  complaints  were  registered  to  officers  outside  the 
immigration  bureaucracy.  Further,  it  should  be  noted  that  ten 
additional  persons  filed  complaints  against  the  INS  or  local  law 
enforcement . 
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dissatisfaction  with  either  Customs  or  Border  Patrol  were  simply- 
ignored.  Respondents  felt  that  they  were  not  being  taken  seriously 
by  authorities  in  their  efforts  to  file  a  complaint.  Indicative  of 
this  was  one  respondent  who  reported  to  the  interviewer  that  after 
phoning  the  Border  Patrol  office  for  the  purpose  of  reporting  the 
incident,  "nothing  happened,  nothing" . (228) 

Even  in  the  instance  where  efforts  were  made  to  reach  outside 
offices  to  file  a  complaint,  no  redress  was  found.  One  English- 
speaking  Chicai-io  student  wrote  a  letter  to  his  Congressman,  the 
local  office  of  LULAC,  and  the  local,  newspaper  reporting  an 
incident  of  mistreatment  by  the  Border  Patrol  at  a  shopping  mall  in 
Hidalgo,  Texas.  No  formal  (official)  complaint  was  ever  registered, 
and  no  response  from  the  government  was  forthcoming. 

In  only  two  instances,  respondents  reported  that  they  received 
apologies  from  the  agency  supervisor  after  having  registered  a 
complaint  with  the  agency.  The  complaints  were  made  in  person  to 
the  office  supervisor.  The  apologies  were  verbal  and  therefore 
unofficial  in  nature.  Such  apologies  have  been  called,  "throw 
aways"  or  insincere  remarks.  The  husband  of  a  respondent  remarked 
on  the  incident  when  he  elicited  an  apology  from  the  Border  Patrol 
supervisor:  "His  (the  supervisors)  words  meant  nothing  to  him  or  to 
me.  He  probably  forgot  ever  saying  them  as  I  walked  out  of  the 
off ice... its  no  skin  off  his  teeth  to  apologize  for  a  subordinate 
officer  that  made  a  pregnant  woman  almost  lose  her  baby...  To  not 
apologize  would  have  been  plain  stupid."  (230) 

In  a  second  instance  where  an  apology  was  forthcoming,  the 
respondent  was  driving  his  truck  when  stopped  by  a  roving  Border 
Patrol  vehicle.  The  officer  said  he  was  looking  for  drugs  and 
products  from  Mexico  and  began  to  search  the  truck.  The  search 
consisted  of  ripping  the  drivers  seat  out  of  the  truck.  Nothing  was 
found,  and  the  officer  did  not  replace  the  seat.  The  respondent 
told  the  officer  he  was  going  to  file  a  complaint.  According  to  the 
respondent,  the  officer  "didn't  seem  to  care."  The  respondent  went 
to  the  Border  Patrol  headquarters  and  spoke  to  the  supervisor  about 
filing  a  complaint.  The  supervisor  told  the  respondent  that  the  BP 
officer  probably  was  just  "having  a  bad  day",  and  that  it  was 
unfortunate  that  the  agent  had  "taken  his  frustrations  out  on 
innocent  civilians."  The  supervisor  assured  the  respondent  that  he 
would  clear  up  the  problem.  In  the  alternative,  he  assured  the 
respondent  that  the  officer  would  be  transferred  to  another 
station.  The  respondent  did  not  fill  out  or  sign  any  official 
forms,  and  there  were  no  follow  up  interviews . (229) 

CONCLUSION: 

It  is  evident  that  mistreatment  instigated  by  authorities  in  the 
Lower  Rio  Grande  Valley  is  widespread  and  endemic.  Also 
problemmatic  is  the  fact  that  most  persons  who  are  recipients  of 
mistreatment  do  not  file  complaints.  The  reasons  for  individual  and 
community  quiescence  are  complex  but  cein  be  traced  to  two  factors : 
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1 .  The  Border  Patrol  has  provided  a  source  of  civic  pride  to  a 
community  where  first  and  second  generation  Americans  have  been 
employed  by  the  US  government  to  serve  and  protect  sovereign 
borders  of  the  United  States.  Conse<xuently,  there  has  been  a  desire 
to  support  the  Border  Patrol  and  give  to  it  the  benefit  of  the 
doubt  even  after  the  occurrence  of  questionnaUble  activities. 

2.  Civic  pride  has  given  way  to  reality.  After  incidents  of 
mistreatment  have  occurred,  attempts  to  file  complaints  have  been 
met  with  frivolous  responses.  The  absence  of  information  about 
remedies  and  the  frivolous  nature  of  government  responses  to 
complaints  have  diminished  the  border  community's  incentives  to 
excercise  its  democratic  rights  of  citizenship. 

Legislation  authorizing  a  new  federal  commission  to  independently 
investigate  complaints  against  immigration  law  enforcement 
officials  is  long  overdue.  The  alternative  makes  a  mockery  out  of 
the  community's  desire  to  support  these  institutions,  and  makes 
illusory  the  right  of  border  residents  to  be  free  from  intrusive 
government  actions  without  due  process. 

Without  eui  independent  review  coimnission,  it  is  likely  that 
residents  of  border  communities  will  continue  to  bear  in  silence 
the  gross  injustice  of  irregular  encounters. 

H.R.  2119  will  contribute  to  a  climate  of  deserved  trust  between 
the  border  patrol  and  the  community.  Accountability  to  the 
community  and  independent  monitoring  of  INS  would  increase  civic 
mindedness  rather  than  continue  to  bring  <iuiescence  to  border 
commuities.  It  would  also  enhance  the  legitimacy  in  the  eyes  of 
Congress  and  the  Executive  Bramch,  of  the  struggling  and  long 
trotibled  Border  Patrol  and  INS.  In  short,  H.R.  2119  offers  a  win- 
win  proposal.  I  urge  its  adoption.  The  border  needs  it,  and  the 
integrity  of  the  legal  process  demands  it. 


APPENDIX:  IN  THE  FOLLOWING  ARE  THE  FINDINGS  OF  THE  PILOT  STUDY  OF 
THE  BORDER  INTERACTION  PROJECT  BY  ROBERT  KOULISH,  UNIVERSITY  OF 
WISCONSIN  DEPARTMENT  OF  POLITICAL  SCIENCE  CONDUCTED,  AUTUMN  1991. 

TYPES  OF  MISTREATMENT: 

Most  of  the  mistreatment  was  verbal  and  legal  in  nature,  including 
rude  and  disrespectful  language  during  questioning  and  inquiries 
about  legal  status.  It  is  common  for  authenticity  of  identification 
papers  to  be  challenged  and  the  documents  taken,  torn  up  or  seized. 
In  many  instances,  individuals  reported  more  than  one  type  of 
mistreatment  per  encounter.  Hence,  the  number  of  mistreatment 
listed  below  is  greater  than  the  nximber  of  persons  who  reported 


250 


being  mistreated. 


OUT  OF  250  INDIVIDUALS.  RESPONDENTS  WHO  REPORTED  THE  FOLLOWING 
TYPES  OF  MISTREATMENT: 


OVERALL 


BP 


CUSTOMS 


INS /LOCAL 


PHYSICAL    7.2%  (N=18)     9.3%  (N=8) 
VERBAL     22.4%  (N=56)    26.7%  (N=23) 
LEGAL      23.2%  (N=58)    30.2%  (N=26) 


7.8%  (N=6)  4 
26%  {N=20)  13 
27.3%  (N=21)      11 


PHYSICAL  MISTREATMENT: 
OVERALL 


use  of  firearms--! .2% 

hands  or  fists 3.2% 

nightstick 1 .2% 

handcuffs 2.8% 

SEXUAL  ASSAULT 

OTHER  2.0% 


(3) 
(8) 
(3) 

(7) 

0 

(5) 


BP 

CUSTOMS 

OTHER 

0 

2.6%  (2) 

1 

3.5% 

(3) 

3.9%  (3) 

2 

1.2% 

(1) 

2.6%  (2) 

0 

3.5% 

(3) 

1.3%  (1) 

3 

0 

0 

2.3% 

(2) 

3.9%  (3) 

TOTAL 


26 


11 


VERBAL  MISTREATMENT: 

OVERALL 

threatened  with  injury:  10 

threatened  with  detention 26 

threatened  with  deportation 19 

rude  or  inappropriate  language--31 

racial  or  ethnic  insults 13 

s  exua  1  harassment 2 


101 


BP 

CUSTOMS 

OTHER 

3 

2 

5 

11 

8 

7 

6 

7 

6 

16 

8 

7 

5 

4 

4 

0 

0 

2 

41 


29 


31 


LEGAL  MISTREATMENT: 


OVERALL  BP 

not  read  rights 16  7 

denied  access  to  attorney..   8  3 

signed  papers 7  2 

documents  taken 10  4 

not  allowed  phone  call 8  5 


CUSTOMS   OTHER 


5 
3 
2 
5 
2 


4 
2 
3 
1 
1 
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illegal  search 21  9  11  1 

strip  search 8  3  4  1 

entry  without  warrant 1  1  0  0 

seizure  Personal  possessions  5  13  1 

detained 37  17  14  6 

deported 22  9  7  6 

other 11  6  3  2 

TOTAL                        154  59  52  14 


SUMMARY  OF  OVERALL  MISTREATMENT  BY  BORDER  PATROL: 

•  As  one  would  expect,  of  the  37  persons  mistreated  by  Border 
Patrol,  32  victims  were  Hispanic;  2  were  Anglo;  2  were  Black;  1 
was  Americeoi  Indian  (232). 

•  Overwhelmincrly  victims  of  irregular  encounters  were  US  citizens 
81.1%  (n=30  of  37) (at  244).  28  were  ascriptive  US  citizens;  2 
were  naturalized  citizens  (228) . 

•  Reflective  of  the  sample  population  itself,  most  respondents 
with  irregular  encounters  were  between  18-35  years  of  age. 

•  Primary  language  was  not  found  to  have  played  a  role  in 
irregular  encounters  with  BP  (at  230) . 

•  The  ethnicity  of  the  officer  was  not  significeuit  in  determining 
whether  or  not  an   irregular  encounter  took  place  (253)  . 

SUMMARY  OF  PHYSICAL  MISTREATMENT  BY  BORDER  PATROL: 

•  No  Anglos  reported  physical  mistreatment  by  US  Border  Patrol 
(261). 

•  The  younger  the  respondent  (19-35)  the  more  likely  to  be 
physically  mistreated.  Only  one  person  over  the  age  of  26 
reported  physical  mistreatment  (263). 

•  The  poorer  the  respondent  bhe  more  likely  she  was  to  have 
experienced  a  physical  encounter.  No  one  earning  over  $15,000 
reported  physical  mistreatment. 

•  Spemish  speakers  were  more  likely  than  english  speakers  to  be 
physically  mistreated. 

•  Employment  was  not  a  factor  in  the  incidence  of  physical 
mistreatment . 

•  Hispanic  officers  are  only  slightly  more  likely  than    Anglo 
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officers  to  engage  in  physical  misconduct  (at  280) 

•  Physical  mistreatment  occurred  on  the  street,  at  the  river,  at 
the  checkpoint  euid  by  roving  patrols  (273)  .  There  were  no  reports 
of  physical  mistreatment  at  the  airport  or  by  INS  in  workplace 
raids. (273) . 


VERBAL  MISTREATMENT; 

•  The  most  likely  recipients  of  verbal  tJsuse  were  Hispanic  citizens 
of  the  United  States . 

•  Most  recipients  of  verbal  abuse  were  between  the  ages  of  18-25 
(290). 

•  The  poorer   the   respondent,   the  higher  the   likelihood  of 
mistreatment  (294) . 

•  Males  were  more  likely  than  females  to  be  verbally  accosted  by 
Border  Patrol . 

•  It  made  no  difference  whether  recipient's  primary  language  was 
Speuiish  or  English  (286)  . 

•  Hispanic  officers  were  more  likely  than  their  Anglo  counterparts 
to  engage  is  verbal  misconduct. 


SELECTED  CASE  STUDIES: 


The  following  selected  case  studies  illustrate  irregular  encounters 
experienced  by  respondents. 

PHYSICAL  MISTREATMENT- -Hands/Fists /Handcuffs 

"At  the  River,  I  was  waiting  for  some  friends  who  had  no  papers  to 
cross  the  river.  After  we  met  up,  the  Border  Patrol  stopped  us.  We 
were  asked  for  our  papers.  I  had  mine.  My  friends  didn't  have  any 
papers.  My  friends  attempted  to  run  but  they  were  caught.  The 
Border  Patrol  beat  them  up.  Because  one  friend  who  was  beaten  and 
handcuffed  was  bleeding,  the  Border  Patrol  officer  crossed  him 
through  the  river  again.  The  officers  used  many  cuss  words.  They 
told  us  if  we  ran  again  they  would  continue  to  beat  the  shit  out  of 
us." (#157) 

Mexican,  Spanish  speaking  female,  permanent  resident,  over  46  years 
of  age: 

"I  was  taking  some  food  to  a  friend  who  was  working  at  a  local  bar. 
As  I  was  walking  in,  two  Border  Patrol  officers  were  questioning 
patrons  at  the  bar.  They  turned  to  me  and  asked  where  I  was  from. 
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and  where  I  lived.  I  told  them  that  I  lived  in  Edcouch,  Texas  and 
that  my  husband  worked  in  the  sugar  mill.  Further,  I  said  that  I 
was  a  resident  and  was  married  to  an  American  citizen.  The  officers 
did  not  believe  me.  They  called  me  a  liar.  The  Hispanic  officer 
physically  accosted  me,  grabbing  at  me  and  shaking  me.  The  officers 
then  forcibly  removed  me  from  the  bar  and  placed  me  in  their  van. 
They  took  me  to  my  house.  After  entering  my  house  without  my 
permission,  the  Border  Patrol  officers  ransacked  the  house,  took  my 
papers  and  removed  portraits  from  the  walls.  They  did  not  tell  me 
what  they  were  looking  for.  I  was  then  taken  to  the  Mercedes  Border 
Patrol  Office  where  I  was  detained.  While  in  custody  I  was  not 
allowed  to  contact  my  husband  at  the  sugar  mill.  I  was  eventually 
forcibly  "voluntarily  returned"  to  Mexico.  I  was  seven  months 
pregnant  at  the  time  of  this  episode,  and  during  my  detention  I  had 
become  ill  and  almost  lost  the  baby.  After  I  was  forcibly  removed 
to  Mexico,  an  acquaintance  contacted  my  husband,  and  he  went  to 
Mexico  in  search  of  me  to  bring  me  home.  My  papers  have  never  been 
returned." (168) 


VERBAL  MISTREATMENT: 

INS  standards  forbid  disrespectful  and  insulting,  abusive,  or 

obscene  language. 

Despite  the  official  prohibition,  however,  verbal  abuse  by  INS 
border  patrol  is  commonly  directed  at  persons  the  agents  seek  to 
question  or  apprehend.  Of  the  132  irregular  encounters  reported, 
56,  are  Instances  of  verbal  alstreatnent :  humiliation  and 
intimidation.  As  the  Immigration  Law  Enforcement  Monitoring  Project 
has  indicated,  verbal  abuse  usually  is  used  as  part  of  a 
subjugating  technique,  often  leading  to  another  abuse,  physical  or 
a  denial  of  due  process  (See  ILEMP  Report  1992).  Further,  as 
America's  Watch  has  discovered,  agents  seem  to  use  obscenities  and 
threats,  racial  and  sexual  insults  to  humiliate  the  targets  or 
provoke  violent  response  (America's  Watch  1992). 

Verbal  mistreatment  was  identified  in  the  pilot  study  by  the 
categories:  threatened  with  injury;  threatened  with  detention; 
threatened  with  deportation;  rude  or  inappropriate  language;  racial 
or  ethnic  insults;  and  sexual  harassment. 

Of  the  101  incidences  of  verbal  aistreataent  identified  from  the 
data,  most,  31  consisted  of  rude  or  inappropriate  language. 

Even  though  street  and  river  incidences  are  low  for  the  san«)le, 
there  is  a  high  frequency  of  verbal  abuse  on  street  encounters  and 
at  encounters  at  the  River  (300) . 

VERBAL  HISTREATMBNT  BY  BORDER  PATROL; 

Mexican  male,  Spanish  speaking,  31  Years  Old: 

•At  one  incident  at  the  Falfurrias  checkpoint,  the  Border  Patrol 
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asked  for  papers.  After  looking  at  our  papers, the  officer  called 
us,  "fucking  Mexicans"  and  said  the  papers  were  fake.  The  officer 
ordered  us  out  of  my  tractor  truck  and  then,  with  the  help  of  a 
dog,  the  officer  searched  my  truck.  After  about  two  hours,  the 
officer  finally  let  us  go. "(155) 


VERBAL  ABUSE  BY  CUSTOMS  OFFICIALS: 

Chicana  Female,  Bilingual,  Age  21,   Widow: 

"I  went  to  Mexico  on  a  Saturday  afternoon  to  visit  my  grandmother 
and  to  buy  groceries.  My  husband  had  just  died  so  I  would  always 
carry  his  birth  certificate  as  well  as  mine  to  show  I  had  been 
married.  When  I  crossed  the  bridge  I  was  stopped  and  asked  to  go 
with  an  officer.  Never  had  I  had  any  problems  until  that  time.  I 
was  attended  to  by  a  female  who  was  mean  and  rude.  The  officer 
accused  me  of  lying  about  my  identity.  She  said  that  ID's  were 
someone  elses  and  that  I  had  stolen  them.  I  was  asked  more 
questions.  She  also  refused  to  believe  that  my  husband  was  dead. 
They  took  away  my  passport  because  they  thought  it  was  stolen.  I 
was  detained  for  seven  hours  after  which  I  was  released.  The 
officer  called  me  a  'wetback"  ("mojada").  I  argued  with  her  but 
finally  I  just  replied,  "I  am  a  mojada  and  so  what  of  it"  (even 
though  I'm  not).  She  looked  surprised.  Finally  a  male  officer 
approached  us  and  asked  the  female  officer  that  I  be  released,  that 
my  papers  were  valid,  but  the  female  officer,  who  had  the  higher 
rank,  refused  to  release  me.  No  one  could  do  anything,  and  I  was 
"returned"  to  Mexico. 

Chicano  male.  Bilingual,  30  years  old,  married: 

"I  get  stopped  and  questioned  at  all  checkpoints.  I  have  a  dark 
complexion.  My  wife  is  a  light  skinned  Anglo  with  light  blonde 
hair.  On  one  of  our  trips  from  Reynosa,  we  were  stopped  and 
questioned  after  walking  over  the  bridge.  The  customs  officers  took 
my  wife  aside  and  asked  her  if  she  "knew  these  men",  meaning  me  and 
my  brother.  They  thought  perhaps  she  was  with  us  against  her  will. 
They  looked  at  her  in  disbelief  as  she  replied  she  was  married  to 
me,  and  the  other  was  her  brother  in-law. (201) 


LEGAL  MISTREATMENT: 

CHECKPOINT  SEARCH: 

Chicano  male.  Age  23,  single: 

"I  was  on  my  way  to  Houston  and  was  stopped  at  the  Falfurrias 

checkpoint.  Two  Hispanic  agents  asked  routine  questions  and  then 

asked  us  to  pull  over  for  searching  purposes.  The  search  took  about 

30  minutes.  They  brought  out  a  dog  to  check  for  drugs,  and  they 

also  did  their  own  searching.  After  30  minutes  they  told  us  that 

they  were  searching  for  illicit  drugs  or  illegal  weapons.  I  thought 

I  was  singled  out  because  my  car  had  tinted  windows,  a  car  phone, 

and  I  was  dark  skinned.  (164) 
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ILLEGAL  OR  INAPPROPRIATE  SEARCH: 

Chicano  male,  Spanish  speaker.  Age  24,  College  student.  Single: 
"It  was  a  weekday  at  about  Sam.  My  brother  and  I  were  on  our  way  to 
UT-Pan  American.  We  were  driving  an  old  '78  chevy  truck  and  were 
stopped  at  the  Falfurrias  checkpoint  and  asked  where  we  were  going. 
We  said,  school,  and  they  pulled  us  over  to  the  side.  The  agent 
conpletely  searched  the  truck- -checked  the  spare  tire,  went  under 
the  truck,  checked  the  motor,  glove  compartment  and  knocked  on  the 
side  doors.  Throughout  the  search  they  repeated  their  question, 
where  were  we  going  and  who  did  the  truck  belong  to.  After  about 
a  half  hour  they  said  we  could  leave. (180) 

ROVING  PATROLS: 

1.  In  one  incident,  a  college  student  driving  in  his  car  with 
friends  on  Highway  281  was  stopped  by  the  Border  patrol.  At  the 
side  of  the  road,  and  with  shotguns  in  their  hands,  the  officers 
searched  the  student's  vehicle.  After  several  minutes  the  officers 
returned  to  their  car  and  drove  off. 

CUSTOMS  STRIP  SEARCH: 
Chicana  Woman 

"After  my  car  was  searched  by  Customs  officers,  I  was  taken  into 
the  Customs  office  at  the  bridge,  was  stripped  and  cavity  searched. 
I  was  detained  for  1  1/2  hours.  I  believed  I  had  been  sexually 
abused  during  the  encounter.  After  inquiring  of  the  officer  why  I 
was  singled  out  I  was  told  it  was  because  I  was  wearing  a  t-shirt 
that  read,  ECUADOR!,  which  to  the  officer  meant  I  was  friom  South 
America  and  ...  was  either  "illegal"  or  a  drug  smuggler." 

Chicano  Male,  English  Speaking,   27  years  old: 

"One  day  as  I  was  coming  from  Rio  Bravo  with  groceries  that  I  had 
bought  on  the  US  side.  After  dropping  off  some  of  the  groceries  in 
rio  Bravo,  I  came  to  the  bridge  in  Hidalgo  and  was  questioned  as 
usual.  I  told  the  officers  that  I  had  gone  to  Rio  Bravo  and 
delivered  some  of  the  groceries.  In  particular  I  mentioned  I  had 
bought  a  sack  of  flour.  The  officer  asked  me  to  drive  my  car  over 
to  the  side.  A  dog  was  brought  to  sniff  the  car  for  possible 
narcotics.  Nothing  was  found.  After  a  series  of  repetitious 
questions,  I  was  pat  searched,  was  asked  to  empty  out  my  pockets  as 
they  searched  my  wallet.  I  was  then  taken  into  a  room  where  i  was 
strip  searched  and  after  a  while  I  was  released. 

In  a  second  incident,  a  few  weeks  later,  I  was  singled  out  from  a 
group  of  friends.  The  group  had  gone  to  Reynosa  on  a  Friday  night 
and  was  somewhat  intoxicated  as  we  walked  back  across  the  bridge 
to  Hidalgo.  Everyone  except  me  was  very  loud.  I'm  a  pretty  quiet 
person.  After  we  were  all  questioned  by  Customs,  everyone  was  let 
go  except  me.  I  was  forced  into  a  room.  A  particular  Hispanic  agent 
ordered  me  to  strip  for  a  search.  After  a  half -hour  of  refusing  to 
be  stripped  searched  and  questioning  the  agents  authority  to  have 
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me  stripped,  I  requested  to  see  his  superior  officer.  I  asked  the 
superior  officer  why  none  of  the  other  people  in  my  group  were 
asked  to  strip.  It  was  clear  to  me  that  this  particular  officer 
wanted  me  to  strip  ...  I  requested  that  another  agent  conduct  the 
strip  search  but  the  detaining  agent  refused  my  request .  He  said  he 
would  strip  me  himself  if  he  had  to.  Finally  the  superior  officer 
ordered  him  to  let  me  go  and  said  that  I  did  not  have  to  be 
searched . " 

DETENTION; 

DETENTION  BY  BP  AT  CHECKPOINT 

Of  154  instances  of  legal  mistreatment,  illegal  or  inappropriate 

detention  occurred  most  frequently. 

ILLEGAL  OR  INAPPROPRIATE  DETENTION  BY  BORDER  PATROL: 

ILLEGAL  DETENTION  IN  AUTO: 

"I  was  coming  up  from  the  river  because  I  left  a  friend  that  lived 

near  the  river.  The  Border  Patrol  stopped  me.  They  searched  the 

car,   and   then   called   the   cops   because   I   didn't   have 

insurance. " (239) 

ILLEGAL  OR  INAPPROPRIATE  SEIZURE  OF  PERSON; 

Comprises  actions  by  immigration  authorities  that  deprived  victims 
of  their  personal  liberty  in  unlawful  temporary  detention,  false 
arrest,  deprivation  of  food  or  water  or  medical  attention  while 
detained,  or  illegal  deportations  (ILEMP  at  29) . 

■My  father  owns  a  tire  shop  in  Hidalgo.  One  day  my  brother  and  I 
had  no  ride  home  so  we  decided  to  walk  back  to  McAllen  on  23rd  St. 
Since  my  brother  had  been  working  all  day  he  had  a  pair  of  dirty 
overalls  that  looked  real  trashy.  Also,  my  brother  is  the  darkest 
one  in  my  feunily,  no  wonder  we  call  him,  "el  negro"  I  guess  all 
this  and  his  red  cap  gave  enough  reason  for  the  "green  van"  to  see 
him  and  ask  him  some  questions.  Also  maybe  it  was  because  we  were 
walking  near  the  flea  market.  Everybody  knows  that  a  lot  of 
illegals  go  there.  So  they  stopped  us  and  asked  in  Spanish  where  we 
were  going.  My  brother  answered  in  Spanish  that  we  were  going  home. 
With  a  small  laugh,  the  officer  told  him  that  we  must  definitely  be 
going  the  wrong  direction  (North)  into  McAllen.  So  he  put  us  in  the 
suburban  van  and  took  us  back  (South)  to  Hidalgo,  where  we  had  to 
call  my  mother  to  have  her  bring  his  birth  certificate."  (210) 

Chicano  Male,  Age  21,  College  Student: 

•In  one  incident  in  Lyford,  Texas,  I  was  on  my  way  home  after 
playing  basketball  with  friends  when  I  was  stopped  by  a  roving 
border  patrol  van.  Since  I  was  dressed  in  rxinning  shorts  and 
sneakers,  I  wasn't  carrying  a  wallet  with  I.D.  Using  rude  and 
abusive  language,  the  Border  Patrol  ordered  me  to  come  inside  the 
van  and  took  me  to  nty  house.  After  we  arrived,  they  asked  my 
grandfather  to  show  proof  of  my  citizenship...  They  threatened  to 
take  me  to  the  detention  center  and  have  me  "deported"  to  Mexico." 
(177) 
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Mexican  Male,  Spanish  Speaking,  Age  26:  In  a  similar  situation 
where  pedestrians  are  stopped  on  Valley  streets  by  Border  Patrol 
and  threatened.  Some  are  questioned,  some  detained.  An  individual 
out  for  a  morning  jog  before  work  was  stopped  by  Border  Patrol  and 
forcibly  detained.  The  agents  put  him  in  their  car  and  drove  him 
back  to  his  house  to  produce  identification  to  verify  his  permanent 
residence  status,  no  complaint  filed. 

DETAINED /STOPPED  BY  CUSTOMS 

Persona  Interviewed  have  reported  being  singled  out  by  Customs 
officers  because  they  were  Hispanic.  In  one  incident,  a  group  of 
about  ten  members  of  the  U.S.  army  crossed  the  international  bridge 
at  Reynosa/Hidalgo,  Texas.  One  member  of  the  group  was  hispanic. 
Upon  request,  all  ten  showed  their  military  identification.  The 
Hispanic  man  was  the  only  person  to  be  singled  out  for  further 
questioning.  He  was  not  released  until  he  had  answered  questions 
about  his  birthplace,  permanent  residence  and  where  he  was 
stationed.  "I  was  harassed  and  detained  for  about  10  minutes." 

DETAINED  BY  CUSTOMS 

In  another  incident,  an  Hispanic  college  professor  reports  that  he 
had  been  detained  for  several  hours  by  Customs  at  the  International 
Bridge.  He  was  released  without  ever  being  told  why  he  was 
detained.  The  professor  was  "certain"  it  was  because  of  his 
ethnicity,  "I  look  Mexican",  he  said.  No  complaint  was  filed;  The 
professor  said  he  didn't  even  think  about  filing  a 
conplaint. "Thats'  just  the  way  things  are  down  here... it's  a  joke, 
but  it's  not  funny... You  just  get  used  to  it'. 

Chicana  woman,  college  student: 

"My  parents  were  detained  because  Customs  wanted  to  verify  that  my 
mother's  baby  really  belonged  to  her.  My  father  had  to  come  all  the 
way  to  Edinburg  about  20  miles  away  to  get  the  one  year  old  baby's 
birth  certificate  and  to  show  proof  that  the  baby  was  theirs.  After 
he  returned,  they  were  finally  allowed  to  leave.  They  thought  my 
parents  were  smuggling  in  their  own  baby. "(223) 

MISCELLANEOUS  MISTREATMENT: 
BORDER  PATROL: 

ENTRY  W/0  WARRANT 

In  an  isolated  encounter,  one  subject  reported  that  Border  Patrol 
officers  entered  her  home  unannounced  and  without  a  search  warrant 
or  her  permission.  Upon  entry,  the  Border  Patrol  announced  they 
were  in  search  of  "illegal  aliens". 

HARASSMENT: 

In  another  reported  incident.  Border  Patrol  officers  threw  rocks 

and  shouted  insults  at  a  small  group  of  immigrants  who  were 
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swimming   across   the   Rio   Grande.   They   subsequently   avoided 
apprehension  and  entered  the  US. 
no  complaint  filed; 

SEIZURE  OR  DESTRUCTION  OF  PROPERTY: 

Five  instances  consisted  of  seizure  or  destruction  of  property. 

CUSTOMS 

PAPERS  TAKEN: 

One  respondent  was  accused  of  having  a  bad  passport  and  was 

detained  for  about  30  minuties.  The  passport  was  confiscated.  (154) 

CUSTOMS  TRASHED  PAPERS/  ILLEGAL  DETENTION:  1-72  ID  card;  "I  was 
told  at  customs  at  the  Hidalgo  bridge  that  the  picture  on  my  1-72 
card  didn't  look  like  me.  The  official  tore  up  the  card  in  front  of 
others  in  line  to  pay  toll  to  cross.  I  was  detained  at  the  bridge 
for  3  hours  because  the  officer  said  the  card  was  false." 
(174) 

THREATENED  WITH  DEPORTATION 

U.S.  citizens  are  threatened  with  "deportation"  to  Mexico.  In  most 
instances  "deportation"  is  actually  forced  "voluntary  return"  or 
"volunatry  departure"  No  deportation  hearing  is  involved.  Rather, 
the  Border  Patrol  threatens  to  take  the  individual  to  Mexico  via 
the  closest  International  bridge. 

LEGAL  MISTREATMENT: 

In  the  pilot  study,  out  of  a  total  of  276  specific  instances 
mistreatment  reported,  legal  mistreatment  consisted  of  the  highest 
number,  154.  The  category.  Legal  Mistreatment,  consists  of  the 
following:  not  read  rights;  denied  access  to  attorney;  signed 
papers;  documents  taken;  not  allowed  phone  call;  illegal  search; 
strip  search;  entry  without  warrant;  seizure  personal  possessions; 
detained;  deported;  other. 

ILLEGAL  OR  INAPPROPRIATE  SEARCHES: 

Out  of  154  legal  mistreatments  identified,  there  were  30  incidents 
consisting  of  illegal  or  inappropriate  searches.  In  the  survey  an 
illegal  or  inappropriate  search  consisted  of  categories  with  the 
following  moniker:  search  of  person,  strip  search,  and  entry 
without  a  warrant.  Ostensibly,  an  illegal  or  inappropriate  search 
occurs  where  immigration  officers  have  violated  a  person's 
constitutional  right  to  be  protected  from  unreasonable  governmental 
actions  such  as  being  questioned  solely  on  the  basis  of  ethnic 
appearance,  entry  without  a  warrant  or  consent,  overzealous 
execution  of  a  search  warrant,  strip  searching  without  reasonable 
basis,  and  illegal  raids  (See  ILEMP  at  27). 


Appendix  6. — Statement  of  Mimi  Lopez,  Case  Manager, 
Albuquerque  Border  City  Project 

Albuquerque  5order  City  project 


"If  the  law  does  not  protect  you,  it  does  not  protect  me  either " 

-  Bernard  Malamud  ■ 

September  23,  1993 


Honorable  Romano  Mazzoll 

Chairman 

Subcommittee  on  International  Law, 

Immigration  and  Refugees 
B-370-B  Rayburn  House  Office  Building 
Washington,  DC   20515 

Dear  Congressman  Mazzoll: 

We  request  that  this  letter  and  the  enclosed  supporting  documents 
be  made  part  of  the  public  record  of  the  Subcommittee's  hearing  on 
HR2119  scheduled  for  September  29.  1993. 

Our  agency,  the  Albuquerque  Border  City   Project,  works  directly 

with  immigrants  assisting  them  with  immigration  matters.    Our  agency 

is  accredited  by  the  Board  of  Immigration  Appeals  (BIA),   and  all  our 

staff  are  either  attorneys  or  BIA  accredited  representatives. 

Both  as  an  organization  and  as  individuals,  we  have  been 
concerned  for  several  years  with  the  problem  of  immigration  law 
enforcement  abuse  and  violations  of  rights,  as  well  as  the  lack  of 
responsiveness  on  the  part  of  the  Immigration  and  Naturalization 
Service  (INS)  and  the  U.S.  Border  Patrol  <BP)  when  complaints  are 
voiced.  Although  Albuquerque  is  not  a  border  city,  (we  are  about  265 
miles  north  of  the  U.S. -Mexico  border),  both  the  INS  and  the  Border 
Patrol  have  a  very  active  presence  in  Albuquerque.  Officials  of  both 
agencies  routinely  stop  and/or  apprehend  people  in  a  variety  of 
settings,  including  private  homes,  workplaces,  transportation 
facilities  (airport,  bus  and  train  depots),  and/or  those  just  walking 
or  driving  down  the  street.  For  this  reason,  we  are  concerned  about 
situations  such  as  the  following: 

1)  In  June  1993,  the  INS  and  local  police  Jointly  made  a  pre- 
dawn raid  at  an  apartment  complex  in  Santa  Fe,  New  Mexico. 
Approximately  75  people  were  apprehended  and  brought  to  Albuquerque 
(60  miles  away)  for  further  investigation.  Most  of  these  people  were 
"voluntarily  departed."  which  in  this  case  means  they  were  loaded  into 
an  INS  vehicle  and  transported  to  the  border.  The  conditions  of  their 
detention  in  Albuquerque  and  the  conditions  on  the  INS  bus  during 
their  trip  south  constitute  psychological  abuse  (see  attached  letter 
with  translation). 

2)  In  1992.  a  Salvadoran.  who  had  a  non-frivolous  political 
asylum  application  pending.  went  to  the  Albuquerque  INS  office  to 
renew  his  work  permit.  Due  to  some  type  of  record  keeping  error  on 
the  part  of  INS.  the  INS  interviewer  declared  him  a  deportable 
individual   and  ordered  him  transferred  to  the  INS  detention  center  in 
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El  Paso,  Texas.  The  local  INS  investigator  confiscated  all  the 
Salvadoran  individual's  documents  (driver's  license,  social  security 
card,  INS  work  permit) .  The  Salvadoran  protested,  insisting  that  he 
was  in  a  legitimate  status,  but  his  protests  were  ignored. 
Additionally,  the  INS  denied  his  request  to  telephone  his  sister,  with 
whom  he  lived,  to  inform  her  of  his  plight.  He  was  transported  to  the 
El  Paso  detention  center  where  he  remained  four  (4)  days  while  an 
attorney  worked  to  prove  to  the  INS  that  they  had  made  an  error.  When 
he  was  finally  released,  the  Salvadoran  attempted  to  recover  his 
documents  that  had  been  confiscated.  The  Albuquerque  INS  office 
stated  they  had  no  record  or  knowledge  of  having  taken  possession  of 
them.  He  never  was  able  to  recover  them,  and  this  put  him  in  a  very 
vulnerable  situation.  The  flagrant  abuses  of  legal  rights  in  this 
case  are  obvious. 

3)  In  1990,  INS  investigators  entered  a  local  public  elementary 
school,  over  the  repeated  objections  of  the  school  principal.  With 
the  handcuffed  mother  of  two  of  the  school's  students  in  tow,  they 
removed  the  children  to  "voluntarily  depart"  them  along  with  their 
mother  on  the  daily  INS  van  to  the  border.  Here  is  another  example  of 
psychological  abuse:  the  INS  could  have  carried  out  this  operation  in 
the  privacy  of  the  family's  home  instead  of  striking  fear  in  the 
school  children  who  witnessed  this  operation.  There  was  such  outrage 
in  Albuquerque  over  this  incident  that  our  Senator,  Jeff  Binqaman. 
convened  an  emergency  meeting.  This  resulted  in  the  INS  District 
Director  of  El  Paso  (Albuquerque  is  a  sub  office  of  El  Paso)  issuing  a 
policy  severely  limiting  INS/BP  enforcement  practices  at  educational 
institutions.  Despite  this  policy  being  in  place.  Border  Patrol 
agents  consistently  violated  it  by  repeatedly  intruding  into  Bowie 
High  School  in  El  Paso,  Texas  to  harass  and  intimidate  students  and 
staff.  The  situation  became  so  intolerable  that  a  group  of  students 
and  staff  finally  had  no  recourse  but  to  file  a  class  action  suit 
against  the  Border  Patrol  in  the  U.S.  District  Court  in  El  Paso.  In 
1992  the  District  Court  ruled  in  favor  of  the  students  and  issued  an 
injunction  against  the  Border  Patrol. 

4)  In  1989,  Albuquerque  INS  was  detaining  unaccompanied, 
undocumented.  Central  American  children  in  a  criminal  Juvenile 
detention  facility  about  20  miles  south  of  the  city.  These  juveniles' 
legal  rights  were  violated  because  the  INS  did  not  inform  them  of 
their  rights  to  representation  by  an  attorney. 

These  are  just  a  very  small  sampling  of  incidents  and  cases  to 
give  you  an  idea  of  the  kinds  of  abuses  that  occur  in  the  Albuquerque 
area.  I  have  purposely  selected  incidents  from  various  years  in  order 
to  indicate  that  this  is  an  ongoing  problem. 
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Although  these  incidents  do  not  have  the  aspect  of  physical 
violence  all  too  often  encountered  in  the  border  sectors,  they  are, 
nevertheless,  violations  of  people's  rights,  and  constitute  abuse  on 
the  part  of  INS/BP  personnel.  More  importantly,  there  is  no 
responsive  mechanism  for  redress  of  these  abuses.  The  current  system, 
in  which  the  agency  investigates  Itself  as  a  response  to  any 
complaints,  must  be  changed!  This  system  blatently  encourages  the 
INS/BP  to  act  with  impunity.  Just  about  three  months  ago,  at  the 
monthly  meeting  of  the  local  INS-Community  Relations  Board,  Mr.  Doug 
Brown,  the  Officer  in  Charge  of  the  Albuquerque  INS  office.  stated 
unequivocally  that  he  was  not  responsible  to  the  public  but  rather 
only  to  Congress.  This  is  unacceptable.  Public  officials  are 
representing  ua.  the  public,  and  they  must  be  held  accountable! 

The  escalating  incidences  of  INS/BP  abuse  and  the  increasing 
militarization  of  the  border  are  strong  indicators  of  the  need  for  an 
objective,  intelligent,  review  process.  We  strongly  urge  passage  of 
HR  2119  which  would  establish  an  independent  civilian  review  process. 
This  process  should  ensure  fair  investigations  of  complaints  which 
would  benefit  all  parties  involved. 

Yours  truly, 

Himi  Lopez,  Case  Manager 
Albuquerque  Border  City  Project 

ML/mpg 
enclosures 
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The  attached  is  an  excerpt  from  a  letter  (in  Spanish)  received  at 
the  office  of  the  Albuquerque  Border  City  Project  in  July  1993.  It 
was  written  by  the  wife  of  a  family  that  was  apprehended  in  the  June 
1993  INS  raid  of  the  apartment  complex  in  Santa  Fe,  New  Mexico.  The 
letter  describes  the  conditions  of  their  detention.  An  English 
translation  of  the  letter  is  provided.  The  name  and  telephone  number 
of   the   letter   writer  have   been   deleted   to   protect  her   privacy. 


TRANSLATION  OF  LETTER  WRITTEN  IN  SPANISH 


I  am  writing  this  letter  in  hope  that  you  can  help  us  a  little, 
and  because  we  believe  that  what  was  done  to  us,  to  my  family  and  to 
all  the  other  people  apprehended  by  immigration  on  June  13,  1993  was  a 
discriminatory  action  and  completely  lacking  in  humanity. 

We  know  only  too  well  that  we  are  undocumented,  but  nevertheless, 
we  did  not  deserve  to  be  treated  in  the  way  that  we  were  treated. 
Immigration  arrived  at  6:00am  and  nearly  broke  the  door  down.   They 
made  the  four  of  us  sit  down  at  the  table,  and  they  treated  us  like 
criminals  .   They  demanded  that  we  give  them  any  false  documents  we 
might  have,  saying  that  if  we  didn't  hand  them  over  they  would  search 
for  them.   They  began  searching.   Then  they  told  us  to  gather  up  a  few 
personal  items  and  they  took  us  downstairs  to  the  van.   They  took  us 
to  Albuquerque,  arriving  there  at  9:15am.   There  we  were  detained  for 
six  (6)  hours  waiting  the  arrival  of  the  bus.  (The  INS  vehicle  that 
transports  people  to  the  border.)   We  had  nothing  to  eat  during  that 
time,  except  that  those  with  small  children  were  given  a  little  bit  of 
lunch  just  for  the  small  children.   Men  and  women  were  separated  from 
each  other  and  were  kept  detained  in  separate  areas.   This  waiting  in 
detention  was  a  time  of  despair. 

The  bus  that  came  at  3:30  in  the  afternoon  was  in  an  unsanitary 
condition.   There  was  a  strong  bathroom  odor  permeating  the  air  inside 
the  bus.   We  protested,  but  we  were  not  listened  to.   We  protested  on 
behalf  of  the  children  because  they  were  the  ones  most  affected.   We 
had  to  cover  our  mouths  and  noses  with  whatever  we  could;  some  of  us 
didn't  even  have  so  much  as  a  piece  of  paper  we  could  use. 
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Appendix  7. — Statement  of  Roberto  L.  Martinez,  American 
Friends  Service  Committee 

Mr.  chairman,  members  of  the  sub-committee,  my  name  is  Roberto 
Martinez.  I  am  Director  of  the  U.S. -Mexico  Border  Program  for  the 
American  Friends  Service  Committee  in  San  Diego,  California.  For 
the  last  ten  years,  the  Border  Program  has  been  monitoring  and 
documenting  human  and  civil  rights  abuses  along  the  California/Baja 
California  border  by  US  Border  Patrol  and  other  Federal  agents. 
Since  the  focus  of  our  program  is  US/Mexico  relations,  as  well  as 
protecting  the  dignity  and  rights  of  both  documented  and 
undocumented  immigrants,  we  have  made  the  treatment  of  immigrants 
a  top  priority. 

Over  the  last  ten  years  human  and  civil  rights  violations  have 
run  the  geunut  of  eibuses  immaginable.  From  shootings  that  have  left 
dozens  of  men  and  boys  dead  and  injured,  to  sexual  and  physical 
abuse,  including  several  rapes  by  US  Border  Patrol  agents.  The  most 
common  abuse  we  document  is  physical  abuse.  Although  shootings  are 
less  frequent  now,  victims  of  physical  ed}use  are  found  to  be 
suffering  more  severe  injuries  than  ever  before. 

At  the  present  time,  besides  severe  physical  abuse  cases,  we 
are  also  experiencing  an  increase  in  arrests  and  2ibuses  against  US 
citizen's  by  both  US  Border  Patrol  and  US  Customs.  Both  US 
citizen ' s  and  legal  residents  are  often  either  excluded  from 
entering  the  United  States  at  the  ports  of  entry  or  when  stopped 
by  Border  Patrol  are  not  given  the  benefit  of  the  doubt  as  to  their 
citizenship.  They  are  often  accused  of  falsifing  their  documents  or 
accused  of  buying  them  illegally.  Even  original  birth  certificates 
and  green  cards  are  confiscated  as  fraudulent  documents  leaving  the 
victim  with  the  financial  burden  of  having  to  go  through  a  lengthy 
process  of  applying  for  a  new  document. 

This  same  abuse  applys  to  victims  of  residential  raids  where 
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both  US  citizen's  and  legal  residents  are  caught  up  in  the  sweeps 
with  suspected  undocumented  immigrants.  Because  local  police  and 
Sheriff's  often  accompany  Border  Patrol  on  the  raids  there  is 
growing  distrust  of  all  law  enforcement  by  Latino  residents.  Local 
law  enforcement  agencies  are  known  to  confiscate  legal  documents 
from  immigrants. 


Second  only  to  deaths  by  shooting,  and  which  are  one  of  the 
worst  examples  of  an  agency  allowed  to  run  loose  with  little  or  no 
supervision,  discipline  or  accountability,  are  cases  of  rape  and 
sexual  abuse  of  migrant  women  by  US  Border  Patrol  agents  along  the 
US  Mexico  border  region.  Reports  of  rape  and  sexual  abuse  in  INS 
detention  centers  around  the  United  States,  although  not  new,  seem 
to  be  escalating  throughout  the  border  region.  Last  year  a  Border 
Patrol  agent  was  sentenced  to  25-30  years  for  kidnapping  and  raping 
a  16  year  old  undocumented  girl.  The  year  before  he  had  raped  and 
deported  a  Mexican  woman.  Last  month  a  Border  Patrol  agent  was 
arrested  in  Tucson,  Az  for  raping  a  Mexican  woman  in  the  Nogales 
area.  We  feel  that  fear,  humilliation  and/  or  retribution  keep 
victims  of  rape  and  sexual  abuse  from  coming  forward.  We  probably 
receive  only  a  fraction  of  all  abuse  cases  here  in  San  Diego. 

Over  the  years,  the  AFSC  has  tried  working  with  the  Office  of 
Inspector  General,  the  FBI,  the  US  Attorney's  office  and  other  law 
enforcement  agencies  to  attempt  to,  not  only  seek  some  form  of 
redress,  but  to  ascertain  what  form  of  complaint  process  was 
available  to  the  victims  of  abuse  by  Federal  agents.  We  also  hoped 
to  track  repeat  offenders.  In  the  process  we  exposed  severe  laxity 
in  the  enforcement  of  their  arms  policy  and  basic  due  process 
rights  policies,  especially  where  it  pertains  to  voluntary  return. 
Criminal  prosecution  of  agents  for  violation  of  civil  rights  is 
almost  non-existant.  The  FBI  recently  informed  me  that  they  were 
not  going  to  pursue  any  of  the  seven  cases  recently  turned  over  to 
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them  by  OIG.  This  continuous  lack  of  willingness  to  prosecute 
eibusive  agents  has  created  growing  distrust  and  confidence  in  the 
criminal  justice  system  to  break  the  cycle  of  violence  on  the  US- 
Mexico  border. 

In  September  of  this  year,  the  COMMITTEE  ON  GOVERNMENT 
OPERATIONS  issued  a  scathing  report  questioning  the  leadership, 
direction  and  accountability  of  INS.  The  report  also  cited  "lack  of 
substantive  knowledge  and  adequate  managerial  competence".  The 
report  also  went  on  to  cite  serious  allegations  of  misconduct  by  US 
Border  Patrol  against  Latinos  along  the  border  region  with  Mexico. 
The  National  Council  of  La  Raza  was  also  quoted  as  supporting  the 
AFSC  and  America '  s  Watch  in  the  esteUolishment  of  a  federal  civilian 
review  board  to  investigate  complaints  of  abuse. 

HR2119  would  be  an  important  first  step  toward  creating  a 
system  of  accountability  for  federal  law  enforcement  agencies.  At 
this  very  moment  US  Border  Patrol  agents  in  San  Diego  are 
undergoing  civil  rights  training  by  the  Justice  Department.  At  the 
same  time,  some  of  the  worst  cases  of  beatings  and  injuries  by 
Border  Patrol  are  taking  place.  Therefore,  it  is  obvious  US  Border 
Patrol  agents  here  in  San  Diego  are  not  taking  this  training  the 
least  bit  serious,  pointing  to  total  lack  of  leadership. 

We  believe  it  is  time  Chief  Border  Patrol  agents  be  held 
legally  and  morally  responsible  for  allowing  human  and  civil  rights 
abuses  to  continue  for  so  long,  especially  in  places  like  San  Diego 
where  both  documented  and  undocumented  migrants  have  been  subjected 
to  some  of  the  worst  forms  of  human  and  civil  rights  violations 
anywhere  in  this  hemesphere.  It  has  been  obvious  to  us  for  some 
time  that  Chief  Border  Patrol  agents  in  San  Diego  lost  control  of 
their  field  personnel,  as  well  as  their  Supervisors,  nearly  15 
years  ago  when  we  began  receiving  reports  of  shootings,  rapes  and 
beatings  on  our  border  with  Tijuana. 
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HR2119  would  set  up  a  system  for  tracking  repeat  offenders  and 
other  agents  who  stand  by  and  do  nothing  to  intervene.  This  seems 
to  be  a  chronic  problem  in  most  law  enforcement  agencies.  However, 
citizen ' s  review  alone  is  not  a  solution  to  border  violence  by  law 
enforcement.  Improved  training,  supervision,  discipline  and  Chief 
Border  Patrol  agents  who  exert  strong  leadership  and  control  of 
their  sectors  are  also  needed  to  turn  the  present  situation  around. 

Citizen's  review  and  improved  training  can  only  succeed  if  the 
political  will  exists  in  Washington  D.C.  for  it  to  succeed.  INS 
and  US  Border  Patrol  reform  from  the  top  down,  as  well  as, 
serious  consideration  of  reports  and  recommendations  of  its  own 
agencies  that  call  for  reform  of  the  INS  are  important  challenges 
facing  the  attorney  General  and  the  new  INS  Commissioner.  Even  one 
of  its  own,  U.S.  Justice  Department  Inspector  General  Richard  J. 
Handinson  said  in  March  of  this  year  that,  the  Border  Patrol  "is 
often  indifferent  when  it  comes  to  screening  its  employees  and 
training  them,  much  of  their  work  is  unsupervised,  and 
administrative  discipline  is  sometimes  haphazard" . 

The  US-Mexico  border  ha*s  evolved  into  more  of  a  human  rights 
battlefield  than  a  political  boundary  that  separates  two  friendly 
countries.  Calls  for  further  militarization  can  only  encourage  more 
human  and  civil  rights  abuses.  HR2119  could  be  the  light  at  the  end 
of  the  tunnel  that  can  break  the  cycle  of  violence  by  establishing 
a  credible  system  of  accountability  through  a  complaint  process 
that  is  accessible  to  more  people. 

Civilian  review  is  a  well  tested  form  of  oversight  and  is 
designed  to  also  help  restore  confidence  in  law  enforcement.  Police 
investigating  police  has  proven  to  be  less  than  credible  in  many 
parts  of  the  country  when  investigating  complaints  of  abuse. 
Nowhere  has  this  been  found  to  be  more  true  than  in  San  Diego, 
where  civilian  review  boards  had  to  be  created  for  both  the  San 
Diego-  police  and  the  San  Diego  County  Sheriff's  Department. 
Civilian  review  of  the  Border  Patrol  would  not  only  complete  the 
circle,  but  help  restore  confidence  in  the  complaint  process. 
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Appendix  8. — Letter  Dated  September  24,  1993,  From  Margie 
McHuGH,  Executive  Director,  the  New  York  Immigration 
Coalition 
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THE  NEW  YORK  IMMIGRATION  COALITION 


ion   FIRST  AVENUE.    I  StTH  FU30R 

New  York,  new  York  10022 

(212)  371-tOOO,  EXT.  3283 


September  24, 1993 


Hon.  Rx>mano  Mazzoli,  Chairperson 

Subconunittee  on  International  Law,  Immigration  and  Rrfugees 

B-370-B  RaytHim  House  Office  Building 

Washington,  DC  20515 

Dear  Congressman  Mazzoli: 

Attached  you  will  find  case  examples  of  INS  abuse  in  the  New  York  area  which  I  request 
be  included  as  part  of  the  public  record  of  your  Subcommittee's  bearing  scheduled  for  September 
29th. 

These  cases  were  conq>iled  on  short  notice  over  the  past  sevo^  days  for  submission  in 
support  of  HR  21 19,  a  bill  to  create  an  Inunigration  Law  Enforcement  Review  Commission.  We 
wanted  to  give  die  Subcommittee  a  sense  of  the  types  of  abuses  which  have  occuned  in  our 
region  and  which  speak  to  the  need  for  such  a  Commission.    This  is  not  by  any  means  an 

exhaustive  list  of  cases  of  abuse  in  Ne^i  Yai^  rather,  they  represent  a  sampling  d  cases  which 
could  be  identified  on  short  notice  by  attorneys  and  advocacy  groups  in  our  area. 

Our  Coalition  is  an  urolsella  advocacy  organization  for  over  seventy  groups  in  New  York 
State  that  work  with  immigrants  and  refugees.  Over  the  years  we  have  been  greatly  disturbed 
by  reports  of  INS  abuse  in  our  own  area,  as  weU  as  in  odier  parts  of  the  country.  We  believe 
the  time  has  come  to  formaUy  create  an  independent  review  commission  to  investigate  alleged 
cases  of  INS  abuse  as  proposed  in  HR  2119. 

We  respectfully  request  that  the  Subcommittee  review  die  attached  case  records  and  give 
its  full  support  to  die  passage  of  HR  21 19. 

Sincerely, 


MargioWVHugh  ^ 

Execuwerbirector 


Attachments 
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Case  Examples  of  INS  Abuse  in  the  New  York  Area 

The  following  reports  were  gathered  from  attorneys  and  immigrants'  rights 
advocates  in  the  New  York  area  over  a  period  of  several  days  in  late  September. 
They  represent  only  those  cases  of  abuse  that  could  be  quickly  identified  from  pre- 
existing files.  The  consensus  among  attorneys  and  other  advocates  was  that  INS 
abuse  is  a  major  problem.  The  source  of  each  report  is  identified  following  each 
desaiption. 

April  17,  1993:  A  legal  permanent  resident  of  the  United  States  was  stopped  at  JFK 
Airport  by  the  INS  upon  returning  from  a  visit  to  the  Dominican  Republic. 
Before  leaving  the  United  States,  the  woman  had  obtained  a  stamp  from  INS 
that  INS  representatives  said  would  facilitate  her  re-entry  to  the  U.S.  Despite  this 
precaution,  the  INS  commandeered  her  passport  and  Social  Security  card, 
telling  her  that  her  passport  photo  didn't  look  like  her.  She  was  taken  into 
custody,  handcuffed  and  detained  in  a  room  for  three  days  without  a  change  of 
clothes  or  permission  to  make  a  telephone  call.  Family  members  who  were 
traveling  with  her  when  she  was  detained  could  not  get  information  about  where 
she  was  being  held  from  the  INS.  The  woman  was  not  permitted  to  speak  to 
her  family  while  she  was  detained.  (Dolly  Hassan,  Citizens  Advice  Bureau,  718- 
731-3114) 

October,  1992:  A  legal  permanent  resident  in  deportation  proceedings  was  reportedly 
beaten  by  two  inmates  in  a  bathroom  at  Brooklyn  Correctional  Facility  while  a 
female  guard  watched  and  did  nothing  to  protect  him.  The  man  was  hit  in  the 
head  and  knocked  unconscious  for  several  seconds.  Three  other  guards  were 
in  the  area  but  also  ignored  the  man's  beating.  The  man  suffered  a  cut  inside 
his  mouth,  head  trauma  and  pain  on  his  face  and  jaw.  When  he  asked  to  see  a 
doctor,  he  was  told  a  doctor's  visit  required  one  day's  notice.  The  man's 
attorney  visited  him  in  the  facility  later  the  same  day.  After  seeing  his  injuries 
and  hearing  his  story,  she  called  the  detention  officer  on  duty  and  requested 
redress  and  protection  for  her  client.  The  officer  refused  to  offer  assistance  and 
threatened  that  if  the  man  filed  a  claim  against  the  prison,  the  prison  would 
bring  charges  against  him.  The  man's  attorney  subsequently  wrote  to  INS 
requesting  an  investigation  of  the  incident.   (Judy  Rabinovitz,  ACLU  Immigrants' 
Rights  Project,  212-944-9800) 

Fall,  1992:  A  man  who  was  being  deported  by  INS  was  beaten  in  the  groin  when  he 
refused  to  get  on  a  plane.   (The  man,  a  former  legal  permanent  resident  of  the 
United  States  who  had  lived  here  for  approximately  15  years,  was  still  trying  to 
challenge  his  deportation  in  federal  court.)   Because  of  his  injuries,  the  man  was 
returned  to  INS'  Varick  Street  Detention  Center,  where  he  was  beaten  again. 
The  man's  injuries  required  medical  treatment  for  at  least  two  weeks.  Shortly 
thereafter  he  was  deported.  Although  his  attorney  filed  a  damages  action 
against  the  INS  for  the  injuries,  the  case  was  dismissed  for  lack  of  personal 
jurisdiction  once  the  man  was  deported.   (Frank  Allen,  private  attorney,  718- 


271 


835-5969) 

June,  1992:   An  immigrant  whose  belongings  were  taken  from  him  was  beaten  up  by 
INS  agents  at  JFK  airport.  The  man's  injuries  from  this  beating  required  his 
hospitalization  at  INS'  Varick  Street  Detention  Center.  The  man  filed  a 
complaint  for  the  beating.  Authorities  met  with  him  at  Varick  Street  and  took 
photographs  of  his  injuries,  but  never  returned  or  spoke  with  the  man  again. 
The  man  also  filed  a  claim  to  recover  his  belongings,  but  they  were  never 
returned.   He  has  since  returned  to  his  native  country,   (private  attorney,  name 
withheld  by  request) 

January,  1992:  A  middle-aged  woman  from  Hong  Kong  whose  visa  had  expired  was 
apprehended  at  her  home  in  Brooklyn,  New  York,  by  plainclothed  INS  agents. 
Although  agents  flashed  badges,  they  refused  to  tell  the  woman  their 
department,  despite  her  repeated  questions.  The  agents  forced  her  into  her 
apartment,  went  through  her  possessions,  handcuffed  her  and  took  her  to  INS 
offices  at  26  Federal  Plaza,  leaving  her  bewildered  15-year-old  sons  at  home 
alone.   During  the  thirty-minute  search  of  the  woman's  apartment,  INS  agents 
refused  to  allow  the  woman's  son  to  leave  the  apartment.   INS  agents  refused 
to  tell  the  children  where  they  were  taking  their  mother,  who  is  a  single  parent. 
INS  agents  also  refused  to  tell  the  woman  where  they  were  taking  her,  despite 
her  repeated  questions  at  her  home  and  during  the  drive  to  26  Federal  Plaza. 
At  26  Federal  Plaza,  the  woman  was  handcuffed  to  a  chair  for  several  hours 
while  agents  apparently  took  their  lunch  break.   INS  officers  refused  the 
woman's  request  to  telephone  a  priest  who  could  contact  her  three  children, 
one  of  whom  was  only  8  years  old,  and  inform  them  of  what  had  happened  to 
her.  The  agents  did  not  permit  the  woman  to  use  a  telephone  until  after  she 
had  answered  their  questions  and  had  signed  a  statement.   No  criminal 
charges  were  filed  against  the  woman,  and  no  other  reason  has  been 
presented  for  singling  her  out  for  apprehension  at  her  home.  The  woman  was 
subsequently  detained  at  INS'  Varick  Street  Detention  Center  for  three  nights 
until  she  was  finally  released  on  $5000  bond  pending  deportation  proceedings. 
(Kristina  Karpinski,  US  Catholic  Conference  Migration  &  Refugee  Service,  718- 
,        236-5810) 

1991:  An  INS  inspector  at  26  Federal  Plaza  used  threatening  and  abusive  language 
with  a  female  legal  permanent  resident.   He  also  snapped  a  mousetrap  or 
similar  device  in  front  of  the  woman's  face  as  an  intimidation  tactic. 
(Manny  Vargas,  Legal  Aid  Society,  718-722-3100) 

April,  1990:    A  19-year-old  Mexican  woman  was  detained  and  deported  by  INS  agents 
when  she  arrived  on  a  visitor's  visa  at  the  Philadelphia  airport.   INS  agents 
forced  her  to  sign  a  declaration  (written  entirely  in  English,  a  language  she 
barely  understood)  stating  that  she  had  worked  in  the  United  States  for  $50  on 
a  previous  visit.  On  both  trips  to  the  United  States,  she  was  in  fact  visiting 
members  of  a  Presbyterian  church  congregation  with  whom  she  first  came  into 
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contact  when  the  church  pastor  stayed  at  her  family's  home  during  a 
missionary  trip  to  Mexico. 

INS  officials  stopped  the  young  woman  at  the  airport  on  April  30,  1990, 
searched  her  belongings,  questioned  her  for  more  than  three  hours  until  past  1 
a.m.,  refused  to  allow  her  to  make  any  phone  calls  and  refused  to  allow  her  any 
contact  with  a  church  elder  who  was  at  the  airport  to  meet  her.  The  church 
elder  remained  in  the  waiting  room  throughout  the  young  woman's 
interrogation.  Finally,  after  1  a.m.,  the  elder  tapped  on  a  window  to  locate  an 
INS  agent  who  told  her  that  the  young  woman  was  being  deported. 

After  INS  agents  succeeded  in  getting  the  young  woman  to  sign  the  false 
declaration,  they  placed  her  in  the  custody  of  a  private  security  guard  who  took 
her  from  the  airport,  blindfolded  and  handcuffed  her  and  placed  her  in  a  car  to 
a  hotel.  At  the  hotel,  a  security  guard  shackled  the  young  woman's  ankle  to  a 
bed  for  the  night. 

Attempts  by  church  members  to  reach  INS  officials  on  the  night  of  the 
young  woman's  detention  were  fruitless.  Subsequent  church  member 
complaints  to  the  INS  and  a  meeting  with  the  INS  met  with  only  a  statement  that 
the  young  woman  had  worked  unlawfully  in  the  United  States  on  a  prior  trip,  as 
evidenced  by  the  signed  declaration.  (Judy  Rabinovitz,  ACLU  Immigrants' 
Rights  Project,  212-944-9800;  Louise  Kaminsky,  Gladwyne  Presbyterian  Church, 
215-687-8289;  see  attached  declaration  of  Rosario  Bello  Escorcia  and  letter  to 
INS  from  Howard  Friend,  pastor  of  Gladwyne  Presbyterian  Church.) 

Winter,  1989-1990:  An  Afghan  man  apprehended  and  detained  upon  arrival  at  JFK 
Airport  was  handcuffed  to  a  hotel  chair  for  10  days  while  being  held  by  private 
security  guards  retained  by  the  INS.  (Jeffrey  Chase,  Lawyers'  Committee  for 
Human  Rights,  212-629-6170;  see  attached  article  from  Daily  News.) 

August  1989:   INS  officials  harassed  and  beat  a  Canadian  citizen  at  the  Lake 

Champlain,  NY  border  station.  The  young  man,  a  student  at  Universite  de 
Montreal,  was  on  his  way  to  visit  New  York  City  and  was  traveling  by  bus.  All 
of  his  papers  were  in  order.   He  carried  $250  U.S.  and  the  address  where  he 
was  staying  in  New  York.  INS  officials  called  him  names,  accused  him  without 
any  basis  of  having  AIDS  and  of  being  drunk,  strip-searched  him  and  refused 
him  entry  into  the  United  States.  One  agent  stoick  him  at  the  base  of  his  skull, 
grabbed  him  by  the  neck,  choked  him  and  slammed  his  head  against  a  counter 
repeatedly.  A  Canadian  woman  who  was  being  detained  for  twelve  hours  at  the 
border  on  her  way  back  home  from  New  York  witnessed  the  beating  and  took 
photographs  of  the  young  man's  neck. 

The  next  morning,  the  young  man  entered  the  U.S.  at  the  same  crossing 
with  no  problems.  He  filed  a  complaint  with  the  INS  that  morning  for  the 
treatment  he  received  the  night  before.  The  story  received  a  lot  of  press  in 
Canada.  The  complaint  was  referred  to  the  FBI.   (Judy  Rabinovitz,  ACLU 
Immigrants'  Rights  Project.  212-944-9800;  see  attached  declaration  of  David 
Strawczynski  and  Canadian  press  clips.) 
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January,  1989:  In  a  much-publicized  case.  INS  agents  at  JFK  Airport  forced  a  Somali 
refugee  back  onto  a  flight  for  London  before  he  ever  had  a  chance  to  apply  for 
asylum.    Fearing  what  would  happen  were  he  returned  to  Somalia,  the  man  slit 
his  wrists  and  throat  in  the  plane's  bathroom.  He  was  hospitalized  following  the 
suicide  attempt  and  eventually  won  asylum  in  June,  1990.   (Jeffrey  Chase, 
Lawyers  Committee  for  Human  Rights,  212-629-6170;  see  attached  article  from 
Daily  News) 
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T*9ri«ony  .;*  Ro»»ric  Salic  ascoroi* 
Passing  r^rcujh  :  asmt  jr»x  icn.  "tBri;  3C'.  IsiO 
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d  owes  viyn.  "'j^hs  t  rt :  <* 


rl^ns. " 

' t  her  e  to  work  > ' 


Then  sne  ^sked  ir.e  to  50  '.O  *  h«  crfi:e.  w-ie-e  *.h*i«  «*« 
another  j  mm  i » rs*  1  on  orficer.  9  tali,  whire  m»n.  ./ho  spoice  no 
Ssani jh. 

He  asWej  xe  nv  nsme.  uy  axe.  sn-?  "»y  o-j-iije.*  r.  i.jn. 

I  answere-a  1  r.  Ens  !  1  sh.  "Rssar  io  Eello  £sccrc:a.  nin«*e*r. 
•  ears  01  J.  and  I  »id  •  student." 

Then  he  asked  se  aja In. "Uh v  are  voy  here?" 

And  t  answ-red.  "I  co>ae  *.o    visit  a  rriend.  wKo  le  a  hi^n 
srho^i  te?cher.   Her  daughter  lived  with  ys  m  Mexico  rcr  a 
whi !e. " 

Th*n  he  55  id .  "U*!  •:  here."  sr.o  he  I'^r'-. 

I  waited  aoo'jt  flrteen  mlrMtes.  Then  hs  ratcrned  wi'h  two 
1  mni  ir ;» t  ion  o?*l"ars.  ore  a  wniti  wewsn.  jri.j  '.h*  other  ►.•""•»  same 
Hi  sp*ni  r- 1  ock- 1  n  I  woman,  wne  hed  int*:v;ew«d  <ne.  aionj  uii.h  rwo 
biack  men  in  navy  s  i  oe  uriforas.   T>'ey  &er>r  *.o  »?'*"«•  -mora 
-heirse  1  •-'»«.  aid  i  didn't  ynoerstand  wh«t  thav  said.   The  white 
man  dsked  me.  "Is  somecne  oomtne  tar     yow  •' " 

said. "Yea.  Mrs.  Stevenson.  I  think  she's  wait  ins  rcr  ae." 

Then  the  two  men  in  ol«.je  vnlicr'ns  o«({»n  fo  sssrso  wy 
suitcase,  ay  c<>rse.  and  my  camera.   I  hey  took  out  «ll  rs--  cicthiis 
ay  oarsonal  letters.  9nd  three  letters  thet  !  was  ifoin*  to  mail 
in  the  United  5tst.es.   Then  the  white  male  official  ann    the 
Hispanic- looklne  female  orficiel  opened  mv  letters  and  be^sn  to 
read  them,  one  by  one.   The  fensle  official  resd  snd  trsnslated 
the  letters  for  th»»  other  male  orficial.   Tha  other  three 
otfirials  left.   The  male  official  then  asked  me. "Who  Is  MertinV 

I  s»M.  "My  brother.  " 

He  asl-ed.  "ts  he  here  in  the  U.5.>" 

I  said. "No.  he's  in  Mej-ico." 

After  that  the  feaaie  official  asVed  me  in  Spanish.  "Jho  is 
.'  3  V  I  a  r  / " 

I  said."  His  real  name  is  Howard.   He's  s  o>i«<tdr  or  9 
Presey.er lan  church,  and  he  was  in  Mexico  tor  tnr«e  months  with 
ay  f  »ai I y .  " 

She  asked  ma  »9ain.''0id  he  ^et  you  wcrKi" 

1  said  "No.  why  do  vou  say  that?"  - 

Sh»  said.  "Beceijsa  in  this  tetter  it  ssys  thank-yoij  tor  tne 
help  you  jave  my  children.  Fc-eano  snd  Martin." 
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[  said  *■  c  her.  "He  heieed  us  to  est  ♦■.o  know  inor*  «r»i.Ba.  like 
Uashlnaton  DC  North  Carolina,  and  to  meet  oth«r  families  and  to 
%o    to  schools.  Iik9  hiah  schools  *nj  vnl vor s i t i^s .    In  some 
classes  we  spoKS  Spanish  with  the  students,  who  were  taking  these 
clasies.   So  in  r.his  way  Javier  he  I  pisd  us.  ♦■ -j  ha*/e  these 
experiences,  and  tor  that  reason  my  nom  gave  thanUa  to  hi*  for 
his  he  I  p. " 

Then  She  asked  me.  "Why  does  it  say  ff.an  in  all  vD'jr  letters 
■  Good  Luck? ' " 

1  said  "It  was  the  first  time  i  left  my  home  to  eo  to 
another  coi-intrv." 

She  said.  "Do  you  know  that  lt'»  il;ei;al  to  work  in  the 
United  States?" 

I  said.  "Yes.   I  know." 

She  said,  "t'o  yju  knew  t^at  the  little  pastoV  ■■  pas  tore  i  to  i 
can  eo    to  th»  .iail   if  they  discover  that  he  gets  for  work  for 
peopl*  or  other  countries)-" 

I  said.  "Yes.   i  know,  but  he  dld"'t  ewt  any  work  toi  me." 

Then  she  said.  "You  sr*  somi.*  to  return  to  Mexico  tomorrow. 
Do  /  o  I.J  want  TO  ij  o  b  a  "^  k  ?  " 

i  said. "If  that'i  the  way  it  has  to  be.  yes.   But  can  1  *3\k 
to     th'e  person  who's  w<?itlng  for  me?"' 

The  male  officer  said. "No.   U«  hivi*  already  spoken  with  this 
person."   He  always  sucke  In  English  snd  she  in  Spanish. 

I  asked. "What  did  she  say?" 

And  he  said. "She  left." 

Then  he  3aid."T«ll  me  the  truth.    It's  more  convenient  tor 
you." 

I  33  id. "Uhich  t  ruth  T" 

Then  the  female  official  said. "You  lived  with  Mrs. 
S  t:  e  V  e  n  s  o  n  .  r  t  *  h  t  /  " 

1  said. "Yes." 

She    said.     "ViO    3 tie    reed    you:     " 

1     said.     "Yes." 

She  sald."Voi.'  didn't  help  f'er  with  any  I  h  i  r-a  :•  " 

I  said. "A  f#w  times  ue  ooth  prepsred  the  meal,  and  did  some 
thinijs  tOi*thor." 

She  said,  "t' id  vou  wash  her  clothes.'" 
''   1  said."Th9v  don't  wash  the  clothos  here,  they  .iust  pv.it  it 
In  the  machine.    This  isn't  work." 

She  said. "But  she  paid  you  tor  this,  right." 

t  said. "No." 

She    s*  id.  "0.  k'.     "ow    you    are    •j"ina     to     repeat    flverythln?    yijij 
said,     oecause    we    are    gtoing    to    take    a    declaration. 

1  said. "It's  O.K.." 

Both  of  them  left  and  I  waited  five  minutes.   She  returned 
with  a  sheet  of  paper,  and  she  asked  ma  again  my  name.  afe.  and 
occupation,  all  In  Spanish,  and  she  wrote  everythin?  in  Enjllah. 
She  asked  me  aaaln  ir  I  worked  tor  Mrs.  Stevenson. 

1  said. "NO." 

And  she  said. "Tell  me  the  tiuth." 

I  replied. "But  which  truth?" 

She  said.  "YO'J  work  for  (Irs.  Stevenson." 

I  shook  my  head  no,  but  I  said  nothlnf  more. 
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And  jn«  i>r-7t«.  '  Yas ,  sr-m    wc;r>cs  :sf  His.  5  Kev-nasn.  ' 

Th»n  she  to  id  bo.  "How  mucn  '3oe9  sf>a    pay  you?" 

1  9414."'.  f  !  don't  Jork  for  h9r.  Row  ;s  1  t  that  sr«  pavs  sis/ 

P>ji  what  ever  row  want." 

She  said.  "Fifty  dolisrs?   '-•?»■  yf   Fifty:" 

I  said, "I  don't  knew  how  Bvch  they  csy  lo  work  here." 

She  wrote.  Thffy  paia  fifty  dollars.'   Sha  tnsr.  said  asair. 

"Do  yo'j  know  it's  illefai  to  worK  In  ••h»  Onit»d  States?" 
And  I  said. "Yes.  i  know." 

She  wrote. ' Yes . * 

The  last  thiTH  she  told  mm    was  "Siisn  th*  •.-♦eel  ara*:  i  ;n.  "  »nd  1 
si  «ned. 

The  vale  ofticial  returned  wnd  ihev  '■9l!<«d  ?*oni  ».P«»»»ivas. 
1  didr't  'jnder stsnd  wMat  they  said.   Then  they  staweed  my  vi3»  in 
my  fjssspor  ♦. .  "  JANCELLED.  "   !  said.  "How  wit}  b*  »t>)a    *o    refjrr, 
aaai  n  •  " 

He  r  J»p  i  led.  "  j«T  snorher  viaa.'' 

We  Dsssed  to  an.jther  ofti-'se.  and  she  toid  sie.  ""cxe  anc  sir 
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STATEMENT  TO  MR.  LYLE  KARN,  DISTRICT  DIRECTOR 
I::imigration  and  Naturalization  Service 
1600  Callowhill  Street,  Philadelphia 

Wednesday,  August  15,  1990 

Mr.  Karn ,  we  appreciate  this  opportunity  to  speak  personally  with  you 
about  our  concerns  surrounding  an  incident  at  Philadelphia  International 
Airport  involving  Rosario  Bello,  a  Mexican  citizen  who  was  coming  to  visit 
with  our  parish,  and  the  officials  from  I.N.S.   I  want  to  make  it  clear  at  rh 
outset  that  I  do  not,  and  we  as  a  group  do  not,  represent  the  church  or 
the  congregation.   But  we  do  come  as  a  group  within  that  congregation. 
Our  Christian  faith  and  our  participation  in  the  life  of  Gladwyne  Pres- 
byterian Church  have  been  a  dominant  influence  in  shaping  our  thinking 
and  forming  our  response  to  this  particular  situation.   And  our  feelings 
and  concerns  are  very  strongly  held. 

I  also  want  you  to  know  that  I,  personally,  appreciate  the  difficulties 
and  demands  of  the  Immigration  and  Naturalization  Service.   I  understand 
from  Congressman  Lawrence  Coughlin's  that  there  are  ibcreasing  demands  in 
the  face  of  decreasing  budget,  thus  reduced  staff  at  I.N.S. 

I  assume  the  basic  mandate  of  the  I.N.S.  to  be  two-fold:  (a)  to  be  watch- 
ful, vigilent  and  decisive  in  identifying  and  responding  to  any  illegal 
activity  at  points  of  entry  to  our  country  of  persons  or  materials;  that 
you  are  a  first  line  of  protection  for  our  country  and  its  citizens.   And 
(b)  (and  perhaps  this  ought  to  be  named  first)  to  be  the  first  extention 
of  welcome,  greeting  and  hospitality  to  those  who  enter  our  country  from 
another  country.   The  first  words  of  English  heard  by  a  visitor  are  often 
the  words  of  I.N.S.  officials;  the  first  reach  of  a  handshake  represent- 
ing the  American  people  may  come  from  your  personnel.   Because  we  be- 
lieve it  to  be  the  nature  of  our  people,  we  want  that  welcome  to  be  hearty 
and  warm,  and  that  hospitality  to  be  gracious.   Because  a  basic  principle 
in  our  American  way  is  often  stated  as  "innocent  until  proven  guilty," 
we  assume  that  the  basic  stance  and  tone  of  the  I.N.S.  ought  to  be  one 
of  welcome  and  hospitality. 

As  concisely  and  clearly  as  I  can,  let  me  outline  two  concerns  regarding 
this  incident  with  Rosario  Bello.   And  we  think  it  is  very  important  to 
see  these  as  two  distinct,  though  clearly  related,  concerns. 

First,  the  matter  concerning  the  accusation  that  Rosario  had  "worked" 
during  her  prior  visit  here,  or  was  olanning  to  "work"  during  her  antici- 
pated visit.   A  bit  of  background  first.   During  the  winter  of  19  89  I 
took  a  three  month  sabbatical  leave  from  my  parish  to  live  in  Cuernavaca, 
Mexico.   I  stayed  with  the  Bello  family  during  that  time.   Other  persons 
and  families  from  our  church  have  also  enjoyed  their  hospitality.   During 
my  stay  their  two  youngest  children,  Martin  and  Rosario,  expressed  a  desire 
to  come  and  visit  with  our  community  and  parish.   Knowing  that  their  family 
is  poor,  I  indicated  that  families  in  our  church  would  gladly  pav  the 
cost  of  that  visit.   "But  Javier,"  they  said  (my  name  in  Mexico  is  Javier), 
"we  did  not  pay  your  airfare,  so  we  don't  want  you  to  pay  ours."   "Well," 
I  replied,  "maybe  you  can  earn  it  when  you  are  here."   So,  when  Rosario 
arrived,  we  arranged  some  "work"  (and  please  note  I  have  been  putting 
"work"  in  quotes)  to  that  end.   In  each  case  this  was  largely  "make  work," 
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"courtesy  work,"  "not-really  needed  work"  to  lend  a  certain  dignity 
to  Rosario's  stay  with  us.   It  was  not  our  plan  nor  Rosario's  assumption 
that  she  was  here   to  work.   She  was  here  to  meet  families  from  our"  church 
to  go  on  trips  with  families,  to  visit  historic  sights  in  Philadelphia 
and  Washington,  to  experience  the  American  people  and  culture. 

So,  when  she  was  questioned  about  "working"  by  the  I.N.S.  officials  when 
she  arrived  that  night,  her  confusion  is  quite  understandable.   The  of- 
ficials, it  seems,  came  to  their  own  clear  conclusion  and  were  quite  aggres- 
sive, perhaps  hostile  and  overbearing,  in  interrogating  her.   It  is  im- 
portant to  note  that  that  to  which  she  "confessed"  is  simcly  not  true. 
Mrs.  Stevenson,  her  host  while  in  our  parish,  has  never  oaid  her  any  money 
for_any  activity  (Mrs.  Stevenson  is  with  us,  and  can  speak  to  that  fact). 
It  is  clear  from  Rosario's  account  that  she  felt  frightened,  harrassed 
and  intimidated. 

During  that  questioning,  Rosario  made  it  clear  to  theofficials  that  Mrs. 
Stevenson  was  waiting  for  her  at  the  airoort .   She  also  told  them  about 
me  (I  am  referred  to  as  her  "pastorcito , "  her  "little  pastor,"  in  an..evi- 
dently  sarcastic  tone  by  one  I.N.S.  inspector).   It  would  have  been  easy 
for  them  to  come  out  and  consult  with  Mrs.  Stevenson  (an  elder  in  our 
church,  and  no  finer  person  will  you  find)  or  to  call  me. 

Yes,  she  "worked"  —  though  I  continue  to  put  the  word  in  quotes.   Yes, 
we  are  "guilty"  of  creating  that  work.   By  the  letter  of  the  law,  both 
Rosario  and  those  who  provided  the  "work"  are  guilty.   But  I  oresuma  this 
is  not  what  the  law  really  has  in  mind.   There  is  another  basic  principle 
in  the  American  system  of  law,  that  "the  punishment  fit  the  crime."   It 
would  seem  to  us  that  a  clear  and  vigorous  interpretation  of  the  laws, 
even  a  crisp  reprimand  —  to  Rosario,  to  Mrs.  Stevenson,  to  me  --  would 
have  been   an  appropriate,  decent,  humane  and  sensitive  I.N.S.  response. 
To  interrogate  her  so  vigorously,  in  what  seems  a  harsh  and  brutal  way, 
then  to  cancel  her  visa  and  send  her  home,  seems  unduly  severe,  a  penalty 
much  harsher  than  the  crime. 

Second,  we  want  to  address  the  matter  of  her  treatment  that  evening  at  the 
airport  by  I.N.S.  officials.   Remembering  that  our  primary  source  of 
information  is  from  Rosario,  which  can  be  further  amplified  I  am  sure  by 
your  records  from  that  evening,  we  believe  that  the  I.N.S.  behavior  was 
unduly  harsh,  quite  inappropriate,  and  perhaps  illegal.   The  list  of 
concerns  is  familiar  to  you  from  our  correspondance :  the  harsh,  intimida- 
ting interrogation  of  which  I  have  spoken;  her  not  being  allowed  to  make 
a  phone  call;  the  blindfolding  and  handcuffing;  the  ankle-cuffing  to 
her  bed;  failure  to  contact  her  family  in  Mexico,  so  they  could  make  arran- 
gements to  meet  her  at  the  airport;  the  unavailability  of  I.N.S.  on  any 
listed  phone  line  that  night  when  we  tried  to  call  and  inquire. 

Worthy  of  note,  though  of  lesser  concern  compared  to  the  treatment  of 
Rosario,  was  the  treament  cf  Mrs.  Stevenson  as  she  waited.   Early  in  the 
interrogation  someone  came  out  to  tell  her  that  there  would  be  extended 
questioning.   Then  Mrs.  Stevenson  waited  for  an  hour  and  a  half  until 
1:00  a.m.,  when  it  appeared   that  all  personnel  had  left.   She  finally 
tapped  on  a  window,  to  be  told  in  a  rather  terse  manner,  that  Rosario 
was  being  refused  entry  and  would  return  home.   She  left  the  airport 
confused,  frightened  and  upset. 
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Mr.  Karn ,  you  letter  in  response  to  Mr.  Moriarty's  letter,  as  well  as 
your  letter  to  Betty  Jane  Dunn  of  Congressman  Coughlin's  office,  confused 
us.   Having  acknowledged  the  concerns  we  have  raised,  you  end  your  letter 
by  saying  that  you  "believe  that  the  actions  taken  by  Immigration  Inspec- 
tors of  this  Service  at  the  Philadelphia  International  Airoort  during  the 
inspection  of  Ms.  Bello  were  entirely  proper  and  legal."  Which  seemed 
to  leave  us  with  on  of  two  conclusions:  either  the  practices  named  above 
are  "proper  and  legal"  in  your  mind,  or,  you  eire  suggesting  that  Ms. 
Bello  is  lying  to  us. 

In  light  of  the  above,  we  would  like  to  make  two  requests  of  you,  in  your 
position  as  District  Director:  (a)  That  you  do  what  you  and  your  office 
are  able  to  reinstate  Ms.  Bello 's  tourish  visa.   We  understand  from  Con- 
gressman's Coughlin's  office  that  she  may  apply  for  a  new  visa,  but  the 
fact  that  she  has  this  incident  on  her  record  would  make  the  issuing 
of  that  new  visa  most  unlikely.   If  nothing  else,  in  light  of  the  fact 
that  it  is  we  at  the  church  who  the  more  "guilty"  than  she,  she  receive 
this  consideration.   And  (b)  That  you  pursue  assertively  an  investi- 
gation of  the  alleged  treatment  of  Ms.  Bello.   We  would  ask  that  you 
advise  us  by  letter  of  the  outcome  of  that  investigation,  and  perhaps 
at  that  time  schedule  a  second  meeting  with  us.   Ms.  Dunn  told  us  that 
investigation  proceedings  can  be  initiated  by  the  congressman's  office 
in  Washington,  but  that  we  ought  to  try  to  settle  the  matter  here  in 
Philadelphia.   That  is  our  desire.   We  view  these  as  matters  of  gra\«e 
concern  that  warrent  a  significant  response.   Because  I.N.S.  officials 
at  all  points  of  entry  represent  the  American  people,  must  uphold  the 
laws  of  the  land,  and  represent  the  heart  and  spirit  of  the  people, 
these  allegations  demand  thorough  review.   We  do  not  want  other  visitors 
to  our  country  to  receive  this  kind  of  treatment. 

A  final  note.   Our  church  —  in  the  spirit  both  of  our  American  heritage 
and  faith  commitment  —  has  vigorously  pursued  avenues  of  "people  to  peo- 
ple diplomacy"  in  the  past  five  years.   Twenty  three  of  our  church  mem- 
bers have  been  on  a  mission  trip  to  Port  au  Prince,  Haiti;  another  thir- 
ty on  mission  trips  to  Mexico;  a  choir  contingent  of  fifty-three  persons 
toured  Romania,  Austria  and  the  Soviet  Union  last  summer;  eight  different 
delegates  have  gone  on  three  different  friendship  delegations  to  the 
Soviet  Union.   In  turn,  we  have  welcomed  visitors  from  Eastern  Europe, 
the  Soviet  Union,  Haiti,  Nicaragua,  Jamaica,  Africa  and  Mexico. 

Mr.  Karn,  thank  you  for  your  time.   And  thank  you,  as  well,  to  Betty 
Jane  Dunn  representing  Congressman  Coughlin's  office.   We  want  to  work 
cooperatively  with  you  on  this  matter. 

Respectfully  submitted. 


Howard  E.  Friend,  Jr. 
Pastor 
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KfTVAA/        AVi      jictiT     >^'     /t      CK,uVvOl<ju<-i     &Af>/k     i-A/iff     IW    CTSC 

at     Ats/-f  ri^t  ijtr-    ttst  *c(.£*/»t    o/v    rvK-    f.xCi»r^V»fc  /!£a/ /'c  Tc  t  iV 

vi^t'LtSTr>r^V       WHY   yov>      ujo*v/'r       CtT  vk€  X/sf ,    THC       TAlc  0^ft'cd< 
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'^T       <viC      Amy)        S<^l<7      Soi^t  T  Hiiv't^       i,  \  v-1  "'^'J      D\irJT    T/1-<L /c 

^/K.(K     TO    us      &0y  ,    Of^    flse      X'CC     TH<OW   -youvlT+^HOao-H      TV^/iT 
fcy>T<.      6LAS.3       ujirJr^ouJ      f>'LHirVo    "^ou  (       Tts        uj  h"!  t  W      r^  f<^SP0A/P£/> 
''   :3^     -mo      uJ,^^/T     ^     C^^W\l"^--    fit        TrtOvJ     Syf-io     5omiT«;n/£. 

Hi's        w/r     jqf.oJiJi>    rtji,     co'Ot^iK.  -    a    *tt\<.v«t   ar    WAS   ^\c-n^ 

-f'li        ^fitA<.rt^     -TO      -rne        fe/'ife.     o^      r»44.      rjCcK,       r.  *"    n  1 n'L~ ' 

(^i,i-T ,    ffNO        OA/     TO       7Ht       coU^VTfe^  >    /=)(rvD       S'rA<T€t7       s~fv\f^tl'\/\ji- 
-VM7  *A^A6         w'|6tfcA/Tt9'       f)fr/t-(A/ST      T  V^t        Cew>«*<.     •a=»*«.      cO^nTT*/? 

u.'fi'(*-t       5-/W\^t         JomtTM  in/C-       Lifci.  ''   Oov^'T       T^<~  l<.     &Acic 

■>^<_         ^o<      u^r     ct/'sr      2d     i>ec»tvct>^  covTwvousf/     s>^/»Sv^  Jn/t, 


vs-O'^Q  o  -  Oil  _  in 
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tx^^tTS       o*v/       -wv-/      n/£,c/c,        <2:     ^'vi       A     STyJCLf\/T ,    htA-i/f. 

•-jA'5      ^ov^'v/O        D'v^       '•^t'        &OPY       Cx^^r     -poA.        Tt-r'£, 

'^SlA^'t-        TO         Tf^t^f     ,  ^C<-/v/<€,SS.       X       U/A5         fl/OT-       Xkv/ 
Ti^-?        LeA<,r       6/f       j^^A^i.       THAT      xT   t^//^       cJCce^-z^C       Xo 

^A»7       i.        /Ci\JouJ/\f ,     ■*     u/oot_o       WOT      ^Ave.   -a-T.    'f"n'       fii  f  i  rr 

'     "  'i         "  "'      "rfi\'      "^li'Tii  _-n-  -T(  _    X      HAvt,     betfJ 

^^iucTfO    ,  Ar/P        H^mi^'\  ffX^IO     ,  \rti-r-      -TO      lOAtrv/rio  A/' 
t^'  X  L  C  \(\J  i-  TO      -rf.yrifl       TO        T  HM        /2.nvTAvfr/ 
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nsulte  et  battu  a  un  poste 

in  etudiant  montrealais  porte  plainte 


SNiS  cmiDA 


Un  itudiant  montrealais  a  por- 
plainte  auprts  des  autoritte 
lericaines  pour  avoir  eti  iosul- 
et  batiu,  la  semaine  demiere, 
postc  fronialier  de  Champiain. 
David  Sirawczynski,  21  ans.  af- 
me  qu'aprte  I'avoir  trail6  i 
lintes  reprises  de  «a$s  hole»  et 
i  avoir  fait  subir  une  fouitle  en 
gle,  un  agent  des  douanes  afn6- 
:aines  lui  a  assent  un  coup  dans 
nuque,  I'a  saisi  par  la  gorge, 
lis  a  sauvagement  cogne  sa  ttte 
ntre  un  comptoir. 
Les  douaniers  lui  avaient  aupa- 
vant  confisqut  un  canif  Suisse 
unc  bouteille  de  coroprimes  de 
nicilline. 

Une  Americaine  qui  a  assists  a 
scene  alors  qu'elle  attendait  de 
luvoir  etre  admise  au  Canada  a 
conte  qu'apris  avoir  6t6  frappe, 
.  Strawczynski  s'est  teroult  sur 
sot. 

•  I'itais  terriblement  cboquie, 
n'avais  jamais  rien  vu  de  pa- 
il»,  a  relate  Mme  Raycine  La- 
n,  jointe  cette  semaine  a  Otta- 
I. 

Mme  Lavan,  qui  a  d'ailteurs 
is  des  photos  du  jeune  homme 
ontrant  les  traces  de  I'empoi- 
■ade  dans  son  cou,  a  elle  aussi 
;rte  les  autoritcs  americaines  de 
tte  violente  agression. 
Les  responsables  du  postc  fron- 
ier  de  Champiain  ont  refuse 
;r  tout  coraroentaire  sur  cette 
stoire.  Meme  silence  i  la  direc- 
m  regionale  des  Affaires  inter- 
<>  des  douanes  americaines,  a 
ston,  (]ui  a  eie  dans  un  premier 
aps  saisie  du  dossier. 
Le  departement  de  la  Justice, 
li  a  depuis  pris  I'enquete  en 
ain,  n'a  pas  retoumi  les  appels 
■  LaPresse. 

Dans  la  plainte  qu'il  a  deposde 
la  direction  du^oste  douanier 
:  Champiain,  David  Strawc- 
nski  raconte  avoir  pris 
lutobus  i  Montr^l,  dans  la  nuit 
I  29  au  30  aout  dernier,  en  di- 


T 


David  Strawczynski  montre  comment  un  agent  des  douanes  ame- 
ricaines la  empoignc  a  la  gorge,  avant  de  le  Jeter  sur  un  comptoir 
du  poste  frontaller  de  ChampUln.  woio  photo  ibh  pcaro  u  p™« 


rection  de  New  York,  oil  il  comp- 
tait  passer  de  courtes  vacances 
avant  de  reprendre  ses  cours  a 
I'universitt  de  Montr^. 

cNous  sommes  arrives  a  la 
frontiere  vers  minuit  et  quart,  et 
tous  les  passagers  ont  tti  prits  de 
descendre  et  de  placer  leurs  baga- 
ge*  a  c6te  de  I'autobus*,  relate-!- 

n. 

•Are  you  a  drug  dealer? • 

Rencontre  hier  A  son  domicile, 
a  Montreal,  le  jeune  homme  a  ra- 
contt  qu'il  n'avait  pas  iti  seul  a 
souffrir  de  I'attiiude  des  agenu 
des  douanes  et  de  I'lmraigration 
amiricaine. 

alls  etaient  trte  provoquants  et 
insultants,  turtout  envers  les 
Noirs  et  les  Hispano-Amiri- 
cains»,  a  dit  M.  Strawczynski. 


Un  des  agents,  interrogeant  un 
ressortissant  salvadorien.  lui  au- 
rait  demand^:  «£tes-vous  un  ira- 
Tiquant  de  drogue?  |e  croyais  que 
tous  les  Salvadoriens  etaient  des 
trafiquants...  » 

Interrog^  a  son  tour.  I'etudiant 
montrealais  a  d'abord  du  s'expli- 
quer  sur  les  raisons  de  son  voyage 
a  New  York. 

Trte  vite,  I'interrogatoire  s'est 
cors^.  <Un  agent,  portant  des  lu- 
nettes et  une  moustache,  m'a  de- 
roandi  k  quand  remontait  ma 
demiere  arrestation.  le  lui  ai  dit 
aue  ie  n'avais  jamais  tit  arrets,  et 
il  ma  alors  accust  d'avoir  pris  de 
la  drogue  ou  de  I'alcool.* 

«|e  lui  ai  rtpondu  que  c'ttait 
faux,  et  que  j'itais  pret  a  subir  un 
alcooiest.  II  a  ignore  ma  sugges- 
tion, et  lorsque  j'ai  demands  poli- 
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"""'s'jen'llaispasraierraon 
autobus,  il  m-a  dit;  fa.  ces.  ma 
decision,  pas  la  tiennc,  compris?. 
Dans  sa  deposition,  le  jeune 
etudiant  raconie  qu'un  autre 
agent,  un  gaillard  de  plus  de  t 
pieds,  s  esl  alors  approche  de  lui 
le  traitant  de  «ass  hole..  I'accu 
sant  d  avoir  des  .problemes  di 
comportement.  et  lui  ordonnan. 
d  aller  chercher  ses  bagages. 
._  «En  marchant  vers  I'autobus 
J  ai  entendu  les  deux  agents  plai 
santer  dans  mon  dos.  lis  se  di 
Mjent  en  riant  corabien  ce  serai 
facile  et  drole  de  me  tirer  des 
sus. » 

Dans  le  sac  a  dos  laisse  le  loni 
de  I  autobus,  les  agents  ont  de 
couyert  leurs  deux  .pifeces  a  con 
viction  »:  une  bouteille  de  penicil 
line  et  un  canif. 

•You  got  AIDS.  boy?.,  au 
raient-ils  alors  lanct.  selon  la  de 
position  du  jeune  homme. 
.  «Nayant  trouve  rien  de  pju- 
mcriminanl.  les  agents  mon 
conduit  pour  queiques  minuie 
dans  uiie  petite  piece  isolee.  oi 
J  ai  ete  deshabille  et  fouille.  Com 
me  Us  ne  trouvaient  toujour' 
rien.  ils  rn'oni  dii  que  lorsqu'ir 
en  auraient  fini  avec  moi.  je  se 
rais  dans  un  piieux  etat..  pour 
suit  la  deposition. 

La  penicilline  avail  ete  prescri 
te  non  pas  au  nom  de  M.  Sirawc 
zynski.  mais  au  nom  de  son  pere 
t  est  ce  prttexie  que  les  agent 
ont  ^isi  pour  lui  refuser  Centre, 
aux  ttats-Unis,  en  ajoutant  que  I 
jeune  homme  souffrait  de  .pro 
blames  de  componement. » 

«rai  alors  dit.  plutot  seche 
niem.  que  j  avais  de  largent,  un. 
adresse  i  New  York  et  un  bill". 


de  retour  pour  le  Canada,  et  que 
f':^^t'»  *"  1"e  la  Ptnicilline  al 
lait  me  causer  des  problemes,  j. 
ne  I  aurais  pas  apportee. . 

zynski.  que  les  choses  se  son 

vrB,raemgattes..|lsm'ontditd. 
ne  plus  leur  parler  sur  ce  ton  si 
non  lis  allaient  me  faire  passer 
iravers  la  vitre. .  f"^' ■ 

«/ai  rtpondu:  'Si  vous  voule 

aes  agents  a  marmonne  quelou. 
chose  comme  son  of  a  bitch  et 
commenct  a  marcher  vers  moi 
en  faisant  le  tour  du  comptoir. 
C'est  au  moment  oii  il  a  com 
nienc6  a  ranger  ses  effets  dan 
son  sac  a  dps  que  M.  Strawczyn. 
ki  dit  avoir  eie  frappe  au  cot 

roi^.i'i'*  P""  '^  8°'8«  et  projet 
contre  le  comptoir. 

,1,1 '^?"*  1.°"'  "■ouvions  alor 
dans  la  salle  dattente.  oii  il 
avail  encore  des  gens,  mjis  jc  n 
es  voyais  pas  parce que  jeiais er 
tourc  par  six  ou  sept  agents..  » 
souvient-il. 

En  plus  de  la  plaints  log^e  ai 
f^^Ji  autorites  americaine; 

nant  I  intention  d'intenter  un 
poursuiie  contre  lous  les  agent 
qui  ont  assisie  a  la  scene  sans  rie 
laire  pour  le  proitger. 
.  «le  veux  erapecher  que  de  tel 
mcidents  ne  se  reproduisent.,  j 
t-il  expliqut. 

Le  jeune  horame  a  pass«  la  nu 
•u  poste  frontalier.  attendar 
I  arrivte  des  superviseurs  de 
dpuanes  americaines,  pour  s 
plaindre  de  I'incident.  «Les  si 
perviseurs  ont  iraiie  ma  ploini 
avec  serieux.  ei  ils  mom  donn 
uuiorisailon  dcnircr  uux  Lliii 
Unid...  > 
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Seaardi  for  asylum  in  U.S. 

Tales  of  beatings,  harassment  &  imprisonment 


R«£«  f  arnouk  Ahmadi  bays  it  wasn't  Aiuy  to 
Scrape  lOfttfiKcr  &C.00O  for  th«  ri>r4i«d  passport 
he  tiicd  to  nee  Iran.  Not  on  the  SimaJl  salary  h« 
earned  fixinit  air  conditioners 

But  AV-^id-.  the  >cn  or  i    ^.,„p,,apc«  «uld  ti«*yl  *«■ 


ronn«r  lr»ni.in  -©lOfid,  k^r 
he  moiiini  >»t«  rttk  h^  t«(M 
-  novifif  »cr*eriit,«n  wuuld 
/P*]'  >ff  In  pA'^Ut-*^  «e|ttuKt  In 
"I  great  ce.inir/,  <iiMf«  ini- 

*ln»i«a4.  Ah-notfi  liyt 
.iV^nL-a  hj«  tt^(ti  H  n.cnt- 
,inar«  ftTmA'rl-rvwn  ftcjiitiflt. 
hdrictm^nl  ind  r^^ar  ^o  will 
t.n  ri'turnea  U  tt)«  .rt<pri«on* 
i»;cnt  f»ff  uinfi^fid  fur  crui^U- 

l.«d    tn.n>i{r»t  in    '.tr    liili 

nu^  it  II. «  '«r(»i  ri<rtaonB/if 
t.-<"  .-iTimatca  iQ*i  <iir(al 

SIa-I'I  ^h<i  :and  »t  K«niie4]r 
.\irfton  cdrTi  )<'ar  jnd  ela<m 

(wiiticat  iNyun- 

vrtCH    attO    ic.'.livp*    iSr 

nuny  rcCu^e^  ''••^/  teirOfut 
r(*|inDC«  to  9till  fft  ruky  «t- 
f. 11)91  Hnao^ctf  win  lACi/llfo 

UAfl.  S'ttJ  vv(»/s«.  here 

(Hhc^  Ihej  i.y  af!«i.o«>n- 
«t«i<:<i  oau  reiur-^  (licMt  uy 
ih«  rn«i;;n(iOAa«4  N«utr4l- 
i    tan  i^C/KC,  otiicK  mnin- 

uikI   tin:u   fv    fffArmifK   •/'a 

hcid  tnr  mcrii;u  ir  .iuu^ntton 

eCRlCra  ir  «iit£^l. 

.^ofr.f.  iitrn  Ahm^tfi.  roy 
llKy  fM^v  b4*rn  iVftUri  by 
rfu^rrii  hlr«(l  by  itirl'nn  mat 
ri.t*e  bct:n   a:(lcr<'4j    jy   i^C 

IMScoioUiltuuJt' 

fofnl  {!«>»  »■  tianir.hl  or 
hiw  fief  n  Rcll  wiUi  coMirs 
dt'iiOiiT  OrvortBu<in 

tmmijfaii'^n  offJuiW  *ji»trt 
th'<l  all  ai>eai  !«<■  king  «i)«lMi4 
r<cci  ve  proper  '-reatiavnL 
rkbtlrVDirC  lUllcn.  rrftijfta 
prr';4l'l  dir4'<  ur  tv  ttK  LJvr* 
rcr.<  rAmfniibrc  *jm  Kumai\ 
H'tfhia.  taid  atiiir  tA^t  m  t««*l 
limbo    of   haraiiinvni    jr.d 

1  ontidir.  /«r  lailance. 
Kc'he«n>arii  P<criy5i**a5iBjf. 

>U  II  a  Tan.A.  a  ivaiMr  jf 
«  Sri  I.<iiluii  tithti  c  ailnoritjr 
iiri.g|ilris  it^init  t^r  UllM't 
Sliilittcic  i\*jAriiy  lo  Uirw%  a 
wpjrjv  tiAtiOi  In  JA  tniVr- 
wtrw.  ir>t  36y«3r  'ilil  ftfuft* 
Mid  h«  fltd  i<\if  nnwhlm  # 
pnvHi  hcmi  ieM*ic4  by  Srt 
Ijinita  I  ATf^y 

fikt  lr««f  1  dAcuoMHt* 

rin>MiMm«f  Mlii^aaain 
list-  u«w  aM  r«lM  Caitatftas 
(-■vtt  c'DTM/iMnu  MugM  fbf 
Ihi  equ  *j|0«t  «f  .fVtr*  (Aaa 
SlOQM,  Aa*«  h*  n«-w  t«  jm 
^n  Miirtk  a  W4  «lu«lH  MT* 
(bin  INS  xArrri  I-M4  nim  Ml 
ro«u<>ai  w«M:a  ^c  «r*tiifld  if 
he  tifnod  au  olTiciji  f«vm. 

I(.>   rr<tucid.  ^»^tt4t  iKat 


cci>ijncc  ol  A  PtVi^it  nifhl, 
*nt<n  iM  INS  cpcr.ly  <•«- 
vourvac  ?fp'/a(hi'»ftv  MU 
Ciat  «hrn  n«  ijarr.Oca.  feur 
INS  ufTiccn  CI10M  Htiu,      •.  ^ 

•iT*c]»  xr\ft*i  ma  on  U»c 
aroUiid  en  my  rt.>frucl)  (PK 
uul  hit  ::nrr  a«  ••y  Jtcnii  0»i« 
gut  bit  bic4t  n«  ny  \i»iiL 
TTi«y  I'icU  to  •«*  my  thue^B  10 
p«C  a  tnumnrtiifit  M  tM  p4i- 

"I  aUried  '«r«u*nlna,  and  a 
■upofviifw  ramg  I  <>  f)  •«« 
«liat  w^a  hiwirC  «itd  a'-opp<** 
tkom,'  added  Pet-iv»ifconl»j\ 
wS«  U4  %t^-k  <«Aii  raiMM 
f^om  aMtcaCion  <or.ar 

SpOkeeimjB  Cknr:r«  T^^f 
tavd  Asyliin  u^ki  -a  art  fiev> 
f  pl«>cad  OP  r\'ijm  Hisliu 
uMJcis  i*ei  waw  a  nnarine 

Hut  tiita  not  wkjt  IcM' 
aKjoo^i'ttfi  sdv  tia^prncd  (o 
All  Harrc  U|«« 

AfwrdluM  *»  U»e  law^^^ 
Cunmiuer.  HarrO  U^^a  M 
(.apedfioiB  -'vrK'ttilt  diVrljtt' 
Iflf  •■i'(irt«<in«d  and  IwurcA 
h-/  t>*«  imi'ljr?  d<ctai0An<p^ 
tlm  iaiiid«  hi«  ^ai  te  .N«w 
York.  whTff  h«  tuxdld  •nf- 
U.fn  •#  January  iSM.  taiai- 
|,  atioK  o/TKiaii.  tlritan  uld, 
rgfcad  nim  en'a  a  n4M  (o 
LAik4»n 
fiuleJdc  atUmpI 

AppitroA'ly  raarlrtt  n* 
*ni|ld  i^  (hrn^  to  retam  \o 
Soiitfl'a.  Sarra-ttaa  tttt  Ud 
wntU  a  rkd  ihrnat  vilh  a  rvor 
lu  '.htt  i<lai*a'a  rati  roa^  Mcl- 
t«a  *3)d  (hr  <«v>de  alMi^pt 
Isntk^  tlu)  refligca  m  a  \  o«- 
puot  fcf  t»o  w«c*^  and 
tarouv'<i  hi*  ■'••  *o  iha  Uw-     ^ 

hiiajvy*M>'''yi"  lnJu»w        '    amrtonijiia "I'  ''i — — «— — "'^'**^— — '-^-'-'"^  "■•■""•'■""■'^ 

By  taw.  aajlum  KW*«nw<»o 
MixrieiaUnitatlStAiMwith- ^  lh«)rfn«uMbe  drp4«fCd. 
out    proper   dotumaatacian        notiald  F.  Ai-troOt    ufupt 
ivuit  b«  oftorad  th«  QpiUw  &r   ^ncioii  <o(MiiiUc«  w-aoirnan 
a«aaii«  a  h«arln|  ouCera  mn  ^,^  ;>^  ^^^ta  Bar  AjM^attoa, 

.>all<td  the  dOi«Ml6a  policy 

rrM«««bM  "bcuuiv  a  IM  Of 

r^u4lMU  Kcebtne  aortUM  an 


iWHiiraiMn  l»«t«  •»  ««•■ 

ii«   ^•a«a<at  •>>   •    rMarn 

naisnd  iitM  ins  vnetn  oT 
Ml  csaluit  tnd  (ntPilM  **• 
unttciuuMteUwmiwKr- ., 

nabcrt  li«i.  •  (emer  INS   p„„,  ,,» 
m»pc«<w  wk"  ""•  •«*•  ••       1.  N.»  ^ 
u  irtnuirtlK*  Itvnw,  UI4 
lU^Tfllsn  Ufa*   r«Airiq«i  id 
raoiro  iic(MK  "Miw  ►•no- 
nUos  dtint  pn>«  "WM- 
■JiMMak  rMMS* 

man  IMl.  <>«i  uytjn 
M«jMn  «rc  <cuiiKd  «ftll4 
liny  HM  mrtiiff  M  «)<ic'k 
IMjf  nuaivbtfw  Ikty  will  lkc« 
^wtMlM  Uictll  Arm*  Ay 
KUfML  atiqi  il>40Umij;kl 
tftar  •Blwia*  t«t  UA  jr* 
frci^  •«  K  aflk  uu  «wi«a  If 


cosiTof  Mr*  tM\t 

nmt-c  iirooiMl^'   »  riciMMli 


■■  Ni«  Ysct.  nna  4cliUn' 
«««  ar*  M«t  t*  (ti«  L:a^f^a4 
dot^iiiifwi  fcf*»«r«  la  (*«•#- 
4>ic.  q^cM;  or  on  VMKklt 
W  lOaxT  MtRkMUn 

Appnilaouiir  lOn  liiefM 
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Appendix  9.— Statement  of  Rogelio  T.  Nunez,  Executive 
Director,  Casa  de  Proyecto  Libertad 

riy  name  is  Rogelio  T.  Nunez  and  I  am  the  Executive  Director  of  Casa  de  Proyecto 
Libertad,  a  non-profit  legal  aid  and  advocacy  office,  which  has  been  in  existence  since 
1981.    I  have  been  affiliated  with  this  agency  since  hay  Of  1988     For  the  past  12years, 
this  office,  which  employs  12  staff  persons,  has  represented  and  assisted  nearly  20,000 
persons  in  need  of  legal  counseling  or  formal  representation  in  the  Executive  Office  for 
Immigration  Review,  commonly  known  as  the  Immigration  Court.  Our  legal  aid  work  is 
performed  within  the  parameters  of  Title  8  of  the  Code  of  Federal  Regulations,  and  our 
office  has  received  formal  recognition  by  the  Board  of  Immigration  Appeals. 

It  is  important  for  us  that  you,  the  honorable  members  of  the  Subcommittee,  read  this 
statement.  The  immigrant  community,  as  well  as  United  States  citizens,  need  an  avenue 
for  voicing  complaints  that  will  be  investigated  thoroughly  and  some  report  of  the 
findings  being  made  known  to  those  filing  the  complaint    Presently,  there  does  not 
exist  such  an  agency. 


The  majority  of  our  clients,  who  represent  a  broad  range  of  nationalities,  are 
detained  by  the  Immigration  and  Naturalization  Service  at  the  Port  Isabel  Service 
Processing  Center  in  Los  Fresnos,  Texas    While  our  staff  works  with  all  aspects  of 
immigration  law,  most  of  our  case  work  over  the  past  12  years  has  Involved  assisting 
and  representing  those  who  are  eligible  for  political  asylum  m  this  country    We  also 
seek  to  educate  the  community  about  their  rights,  benefits,  and  remedies  as  provided  by 
the  Constitution  and  the  immigration  laws  of  this  country.  In  so  doing,  we  seek  to  help 
preserve  their  exercise  of  due  process  rights 

In  the  course  of  inter\'iewing  thousands  of  persons  a  year,  we  have  received  countless 
complaints  by  both  detained  and  non-detained  persons  about  mistreatment  and  abuse  by 
U.S.  Border  Patrol  and  iNS  personnel.  The  complaints  of  abuse  can  be  broken  down  into 
the  following  categories; 
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>phys1ca]  abuse  during  the  arrest  procedure  and 
inside  detention, 

>denia1  of  access  to  legal  counsel; 

>inadequate  and  negligent  medical  care  in  detention, 

>violations  of  federal  regulations  during  arrest  procedure; 

>transfer  of  clients  to  other  facilities  without  advising  counsel; 

>negligent  and  sometimes  abusive  foster  care  for  minors  in  the 
in  the  custody  of  the  INS. 

When  our  office  staff  learns  of  incidents  of  abuse,  we  obtain  sworn  testimony  from  the 
person  who  declares  to  have  been  abused  by  the  Border  Patrol  or  the  INS,  Some  of  the 
abuse  cases  for  which  we  have  filed  formal  complaints  include  such  incidents  as:  i)  a 
detainee  suffering  personal  bodily  injury  by  a  Border  Patrol/INS  guard,  ii)phys1cal  injury 
and  verbal  harassment  by  Border  Patrol  personnel  during  the  process  of  arrest,  ilDnear 
death  of  a  detainee  due  to  acute  kidney  failure.    Many  undocumented  persons,  as  well  as 
those  who  are  in  deportation  or  exclusion  proceedings,  are  fearful  of  filing  a  formal 
complaints  about  Border  Patrol  mistreatment. 

After  obtaining  sworn  testimony  by  the  person  who  alleges  abuse  by  the  Border  Patrol 
or  INS  our  staff  routinely  mails  the  affidavit  to  the  local  Office  of  Inspector  General  in 
McAllen,  Texas,  the  FBI,  and  the  Civil  Rights  Division  of  the  Department  of  Justice.  We 
also  advise  local  immigration  officials  about  the  particular  incident.  Officials  from  the 
local  INS  District  Office,  as  well  as  the  Border  Patrol  sector,  have  traditionally  been 
either  unresponsive  to  our  complaints,  or  have  denied  that  the  incident  occurred.  Filing 
complaints  to  the  Office  of  Inspector  General  (016)  never  achieves  any  kind  of  resultant 
response.  We  are  never  advised  if  an  investigation  is  being  performed,  nor  are  we  ever 
advised  of  the  OIG's  findings  following  an  investigation.     Immigration  authorities 
appear  unresponsive  to  complaints  filed  against  particular  officers  who  are  accused  of 
showing  abusive  and  even  violent  behavior  toward  detainees  In  INS  detention. 
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!  Strongly  urge  the  Subccmmittee  to  consider  establishing  an  independent  review 
commission  which  would  review  complaints  without  bias  or  prejudice.     The 
establishment  of  a  neutral  independent  commission  would  benefit  the  community  which 
up  until  now  has  not  had  much  recourse.  Such  a  commission  would  more  effectively 
investigate  abuse  complaints  because  it  would  achieve  some  completion  by  providing  a 
full  report  of  the  outcome  of  the  investigation.    This  commission  would  thereby  assist 
in  assuring  accountability  on  the  part  of  the  U.  S.  Border  Patrol  and  INS  personnel. 

We  thank  you  for  your  wori<  and  your  interest  in  this  matter.    Please  feel  free  to 
contact  this  office  if  you  have  any  questions  or  seek  further  information. 


Respectfully  submitted.  Date:  9/27/93 


\UjL\/j]jlJm 

RogeiioT  Nunez 
Executive  Director 
Casa  de  Proyecto  Libertad 
113  N.  First 

Harlingen,  Texas  78550 
(210)425-9552 


Appendix  10. — Statement  of  Hon.  Ed  Pastor,  a  Representative 
IN  Congress  From  the  State  of  Arizona 

Distinguished  Chairman  and  Members  of  the  Subcommittee,  I 
applaud  your  efforts  to  conduct  a  hearing  on  H.R.  2119,  and  I 
welcome  the  opportunity  to  testify  on  its  behalf. 

As  a  Representative  from  the  state  of  Arizona,  I  have 
received  a  number  of  reports  of  United  States  Border  Patrol  abuse 
against  individuals  of  Latino  looking  descent.   Throughout  our 
state,  reports  of  civil  rights  violations,  destruction  of 
property  and  physical  abuse  have  been  widespread.   The  most 
disturbing  aspect  of  these  alleged  abuses,  however,  is  that  they 
have  not  been  adequately  addressed  by  the  internal  review 
process  of  the  Immigration  and  Naturalization  Service.   I 
have  received  numerous  letters  from  constituents  questioning  the 
thoroughness  and  fairness  of  investigations  and  over-sight 
procedures  in  cases  of  alleged  abuse  by  Border  Patrol  officials. 
The  system  for  investigating  complaints  is  ineffectual. 
Instances  of  Border  Patrol  agents  kicking-in  doors,  breaking 
windows  and  forcing  their  way  into  homes  without  permission  by 
the  residents  or  search  warrants  have  occurred,   students 
complaining  of  being  chased  onto  school  campuses  and  through 
school  cafeterias  has  been  reported.   I  would  like  to  share  with 
you  one  story  of  the  ordeal  that  two  young  women  from  my  district 
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experienced. 

On  February  18,  1992,  two  young  girls,  ages  13  and  15,  were 
apprehended  by  a  Border  Patrol  agent.   According  to  the  girls, 
the  agent  drove  them  around  a  neighborhood  for  several  hours  and 
threatened  to  send  them  to  a  "crazy  house"  in  California  if  they 
did  not  reveal  their  home  address.  Eventually,  the  young  girls 
were  taken  to  the  Phoenix  INS  Detention  Center.   The  agent's 
report  stated  that  he  apprehended  these  girls  because  they 
appeared  to  be  undocumented.   No  individual  under  any 
circumstances,  whether  a  citizen  or  an  immigrant,  deserves  to  be 
treated  in  this  manner. 

I  also  understand  that  Border  Patrol  agents  face 
an  increasingly  challenging  task  along  our  border  areas.   Due  to 
a  lack  of  personnel  and  equipment,  all  too  often  agents  are 
stretched  to  their  limits  as  they  are  given  the  impossible 
mission  of  enforcing  employer  sanctions,  assisting  to  control 
drug  trafficking,  and  enforcing  immigration  laws. 

Mr.  Chairman  and  Members  of  the  subcommittee.  Congressman 
Xavier  Beccera  has  introduced  legislation  which  addresses  many  of 
my  concerns  with  the  internal  review  process  of  the  INS  in  such 
cases.   H.R.  2119  proposes  to  create  an  independent  review 
commission  that  would  be  responsible  for  investigating  complaints 
against  the  Border  Patrol  or  Customs  Service.   The  Commission 
would  also  provide  recommendations  for  disciplinary  actions 
against  agents  found  guilty  of  civil  rights  abuses.   The 
Immigration  Enforcement  Review  Commission  provides  an  avenue  by 
which  legitimate  complaints  of  abuse  can  be  evaluated  in  a  fair 
and  objective  manner  for  all  parties  involved. 

Mr.  Chairman  I  urge  you  and  your  colleagues  on  this  esteemed 
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subcommittee  to  seriously  consider  this  bill  and  to  favorably 
report  it  or  similar  legislation  for  the  consideration  of  the 
House.   We  need  to  restore  community  confidence  in  our  law 
enforcement  agencies  and  no  where  is  this  fact  more  apparent  than 
with  the  Border  Patrol. 

Thank  you  for  providing  me  the  opportunity  to  submit  this 

statement . 


Appendix  11. — Statement  of  Stephen  Rosenbaum,  California 
Rural  Legal  Assistance  Foundation 

CIVILIAN  REVIEW  IS  NEEDED  TO  MONITOR  UNCIVIL  ACTS 

As  a  private,  non-profit  corporation  serving  the  rural  poor 
and  farmworkers,  California  Rural  Legal  Assistance  (CRLA) 
Foundation  has  provided  technical  assistance,  research  and  advocacy 
to  rural  community  agencies,  organizations  and  attorneys  for  over 
a  decade.  The  Foundation's  Immigration  Project  has  been  a 
clearinghouse  for  information  about  immigration  reform.  We  have 
also  conducted  training  workshops  for  would-be  immigrants  and 
community  leaders  in  numerous  California  communities  on  a  variety 
of  legal  procedures . 

We  have  been  monitoring  misconduct  by  immigration  officials 
for  a  number  of  years:  The  Law  Offices  of  CRLA  have  filed  civil 
suits  against  the  Border  Patrol  and  the  Immigration  & 
Naturalization  Service  (INS)  for  damages  and  equitable  relief  in 
connection  with  sweeps,  surveys  and  operations  at  workplaces,  homes 
and  businesses  in  northern  California  and  ha!^  lodged  complaints 
wxth  the  Office  of  Professional  Responsibility  and  Inspector 
General  concerning  individual  cases  of  employee  misconduct . 

CRLA  has  also  petitioned  the  OAS  human  rights  commission  for 
redress  of  violations  of  treaties  and  customary  international  law 
stemming  from  INS  raids  or  acts  of  violence.  As  well,  CRLA 
Foundation  commented  just  last  year  on  INS'  proposed  rules 
regarding  INS  officers'  powers  of  detention  and  interrogation;  the 
use  of  force,  including  deadly  force  and  firearms;  and  the 
procedures  for  expediting  the  review  of  complaints  of  officer 
misconduct . 

(299) 


300 


CRLA  Foundation  supports  H.R.  2119,  introduced  by 
Representative  Xavier  Becerra  and  co-sponsored  by  Representatives 
Edwards,  Gutierrez,  Pastor,  Serrano  and  Torres.  We  believe  the 
proposed  legislation  establishing  an  immigration  enforcement  review 
commission  is  sufficiently  broad  to  allow  the  commission  to  develop 
appropriate  procedures,  yet  particular  in  its  attention  to 
functions  that  will  ultimately  make  for  an  effective  oversight  body 
that  has  the  confidence  of  complainants  and  immigration  officers 
alike.  We  note  that  the  bill  incorporates  many  of  the  suggestions 
made  over  the  years  by  such  groups  as  the  American  Friends  Service 
Committee  (AFSC) ,  Americas  Watch,  National  Lawyers  Guild  and  our 
own  organization.  Both  the  public  and  the  INS  would  be  well  served 
by  strengthening  the  procedures  by  which  allegations  of  violations 
of  standards  of  conduct  by  INS  employees  are  received,  investigated 
and  resolved,  bringing  the  review  process  up  to  the  standard  of 
modern  police  practices. 

In  particular,  we  believe  a  successful  commission  requires 
aggressive  outreach,  confidentiality  for  complainants,  procedures 
that  will  keep  the  parties  apprised  of  the  process,  disciplinary 
recommendations,  tracking  of  repeat  offenders  and  cooperation  from 
immigration  enforcement  officials. 

THE  ACTS  OF  VIOLENCE  AND  OTHER  MISCONDUCT  ARE  WELL  DOCUMENTED 

To  many  Americans  --  and  would-be  Americans  --  the  Border 
Patrol  is  the  very  symbol  of  immigration  law  enforcement.  In  the 
words  of  one  congressional  staffer,  the  Patrol  "commands  public 
attention  because  it  performs  a  visible  and  demanding  task."   In 
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addition  to  all  the  other  reasons,  as  the  highest  funded  unit  of  an 
already  well-endowed  enforcement  apparatus  and  an  increasingly- 
militarized  force,  the  Border  Patrol's  actions  warrant  heightened 
public  scrutiny. 

Two  prominent  non-governmental  organizations,  the  AFSC 
Immigration  Law  Enforcement  Monitoring  Project  and  Americas  Watch, 
both  issued  reports  in  recent  years  which  chronicle  "pervasive"  INS 
misconduct  in  California,  Arizona,  New  Mexico  and  Texas  during  the 
arrest  and  detention  of  undocumented  immigrants.  Americas  Watch 
also  reported  on  problems  with  the  current  Office  of  Inspector 
General  and  its  overlapping  jurisdiction  with  the  Office  of 
Professional  Responsibility.  In  an  earlier  report,  Mexico's 
National  Commission  for  Human  Rights  also  documented  cases  of 
"mistreatment  or  abuse"  by  various  U.S.  law  enforcement  officers, 
mainly  INS  or  customs  agents. 

Not  all  complaints  are  lodged  by  undocumented  aliens.  One 
immigrants'  rights  advocate,  testifying  last  month  before  a 
subcommittee  of  the  House  Committee  on  Government  Operations, 
estimated  that  of  the  abuses  reported  to  AFSC  and  Americas  Watch, 
almost  half  involved  U.S.  citizens,  lawful  residents  or  holders  of 
passports  or  visas.  Moreover,  some  of  the  complaints  of  misconduct 
concern  bad  manners  with  the  public  rather  than  brutality. 

In  1990,  former  INS  Commissioner  Gene  McNary  acknowledged  that 
" [e] scalating  violence  on  the  southern  border  has  resulted  in 
injuries  and  even  deaths"  and  that  his  agency  would  "begin 
immediately  to  determine  what  steps  the  INS  can  take  to  eliminate 
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or  dramatically  reduce  these  incidents."  A  1992  communique  from 
the  Commissioner's  Director  of  Congressional  &  Public  Affairs 
strikes  a  more  defensive  tone:  "The  Border  Patrol  is  comprised  of 
decent  and  caring  persons .. .Those  who  allege  these  agents  are  wild 
and  reckless  are  badly  mistaken." 

THE  CURRENT  INS  INTERNAL  COMPLAINT  PROCESS  IS  INEFFECTUAL 

Three  years  ago,  a  Chula  Vista  police  officer  told  a  newspaper 

reporter,  just  days  after  his  department  investigated  the  shooting 

of  two  undocumented  immigrants  by  a  Border  Patrol  agent : 

"He's  in  uniform,  he's  performing  his  job. . .and  he  got  into  a 
situation  where  he  thought  it  was  necessary  to  fire  his  gun. 
I  don't  see  any  criminal  complaint;  there  may  be  some 
procedural  problems . " 

"Procedural  problems"  is  an  understated  description  of  what's 
wrong  with  the  process  used  to  investigate  allegations  of 
misconduct  by  agents  of  the  United  States  Border  Patrol  or  other 
officers  of  the  INS. According  to  the  AFSC,  116  administrative 
complaints  of  misconduct  were  lodged  with  the  INS  or  other 
divisions  of  the  Department  of  Justice  in  1989  and  1990.  During 
the  same  period,  20  reports  were  made  to  Congress  and  27  lawsuits 
were  filed  in  federal  court.  The  allegations  ranged  from  a 
beating  in  Florida  to  a  shooting  in  Arizona  to  a  hit-and-run  in 
California.  The  complaints  included  seven  deaths.  There  were  also 
charges  of  sexual  abuse,  illegal  searches  and  seizures,  and  verbal 
and  psychological  abuse.  For  each  incident,  AFSC  reports  "no 
action  taken"  or,  for  a  very  small  number,  "action  unknown." 

A  decade  has  passed  since  the  U.S.  Commission  on  Civil  Rights 
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identified  serious  problems  in  the  INS  complaint  review  procedures 
in  a  report  to  the  President  and  Congress. 

Currently,  complaints  of  misconduct  against  INS  and  Border 
Patrol  agents  are  handled  by  the  Justice  Department's  Offices  of 
Professional  Responsibility  (OPR)  and  Inspector  General  (IG) ,  with 
monitoring,  as  of  1993,  by  the  Office  of  Internal  Audit  (OIA) . 
There  are  problems  of  overlapping  jurisdiction  and  ambiguous 
authority.  Even  the  investigators  themselves  seem  to  be  uncertain 
about  which  offices  have  which  duties  and  responsibilities. 
Equally  important,  the  processes  are,  in  the  words  of  Americas 
Watch,  "undermined  by  near  total  secrecy."  According  to  AFSC,  the 
current  system  is  also  "underfunded  and  understaffed." 

Regardless  of  which  body  eventually  investigates  the 
complaint,  the  process  has  serious  inadequacies.  There  is  no 
requirement  that  complainants  be  notified  of  the  receipt  of  their 
complaint  nor  are  copies  made  readily  available.  Complainants  are 
not  apprised  of  the  investigation's  status,  the  ultimate 
disposition,  or  of  available  appellate  channels.  Furthermore, 
although  the  INS  Handbook  requires  an  interview  with  the 
complainant,  the  OPR  does  not  necessarily  conduct  one.  As  a  result 
of  these  system  failings  and  inadequacies,  the  credibility  of  the 
complaint  process  is  undermined. 

The  current  system  also  lacks  outreach  and  publicity  about  the 
complaint  process.  This  is  not  a  complete  surprise  given  the 
interest  of  an  internal  review  board  in  keeping  outreach  to  a 
minimum.  A  New  York  Police  Department  survey  of  such  review  boards 
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noted  a  few  years  ago  that  "[p]ublicity  is  problematic"  for  such 
boards  "since  a  successful  publicity  campaign  will  invariably 
increase  the  number  of  civilian  complaints  filed."  Furthermore, 
there  is  not  an  adequate  number  of  investigators  and  no  time  limit 
on  investigation  duration.  In  addition,  at  the  conclusion  of  an 
investigation's  conclusion,  agencies  are  unable  to  actually  enforce 
recommended  discipline  of  the  officers. 

Two  recent  settlements  in  civil  suits  brought  by  CRLA  have 
given  plaintiffs'  counsel  a  closer  look  at  the  internal  complaint 
review  process  for  the  Livermore  Border  Patrol  Sector  and  the  San 
Francisco  INS  District  in  California.  The  settlements  are  limited 
in  time,  geographic  scope  and  type  of  misconduct  (joint  INS- local 
law  enforcement  operations) . 

Velasquez  v.  Ackerman,  C  84-20723  (N.Dist.,  Cal . ) ,  requires 
that  specific  allegations  of  misconduct  be  submitted  by  plaintiffs' 
attorneys  directly  to  the  Office  of  Internal  Audit.  The  OIA 
Director  --  whose  post  was  created  at  about  the  time  of  settlement 
--  is  to  acknowledge  receipt  of  the  allegation  by  sending  a  letter 
to  the  plaintiffs'  counsel,  and  must  refer  all  allegations  of  civil 
rights  violations  to  the  OPR  or  IG. 

If  the  OIA  Director  does  not  investigate,  plaintiffs  are  to  be 
informed  in  a  letter  of  the  reasons  why  and  they  may  submit  written 
reasons  why  an  investigation  should  take  place.  If  an 
investigation  is  undertaken,  it  is  to  be  completed  within  a  fixed 
time  period  and  the  OIA  Director  is  to  inform  the  plaintiffs  of  the 
general  findings  and  conclusions.   Plaintiffs  may  then  submit  a 
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letter  to  the  OIA  recommending  disciplinary  or  corrective  action 
and  the  INS  is  to  advise  plaintiffs  of  its  final  determination 
regarding  the  action. 

The  Pearl   Meadows  Mushroom  Farms   v.    Nelson,    C   82-1896, 
(N.Dist.,  Cal . ) ,  settlement  is  substantially  like  Velasquez    in 
terms  of   notification  of   the   action  and  opportunities   for 
plaintiffs  to  respond,  geographic  area  and  time  limitations,  but 
involves  only  misconduct  related  to  INS  workplace  "surveys." 

While  there  may  not  be  enough  data  to  make  final  conclusions 
about  efficacy  of  this  process,  it  is  clear  that  the  threshold 
requirements  for  investigation  are  high  indeed.  These  settlements 
have  shown  that  even  with  a  window  on  the  heretofore  closed-door 
review  process,  and  added  inputs  in  recommending  investigation  and 
discipline,  complainants  are  severely  restrained. 

While  these  settlement  arrangements  are  a  step  in  the  right 
direction,  their  limitations  and  the  hesitancy  of  the  INS  to  take 
them  seriously  have  shown  that  a  more  expansive,  nation-wide 
adjustment  of  the  complaint  process  is  needed.  The  INS  published 
proposed  rules  for  notice  and  comment  in  October  1992,  57  Fed. Reg. 
47,011.  The  proposed  rules  would  require  that  the  OIA  coordinate 
the  reporting  and  disposition  of  allegations  referred  to  the 
commissioner.  The  most  specific  the  proposed  rules  get  about  the 
pace  of  the  expedited  process  is  to  require  "prompt"  referral  and 
reporting  of  complaints.  Despite  recommendations  for  change,  the 
most  the  Service  has  done  is  to  clarify  its  guidelines  on  use  of 
firearms  and  to  expedite  the  internal  complaint  process.  Even  this 
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modest  measure  came  about  only  because  of  Congress'  explicit 
mandate.  The  rule  falls  short  of  the  needed  overhaul  as  it  simply 
summarizes  what  is  publicly  known  about  current  Department  of 
Justice  policy  and  procedures  for  investigating  complaints  of 
misconduct . 

THB  PUBLIC  MUST  KNOW  OF  ITS  RIGHT  TO  COMPLAIN 

It  is  conventional  wisdom  among  activists  that  people  will  not 
file  complaints  where  there  is  no  publicity  about  the  procedure. 
Establishment  of  a  community  outreach  office,  as  provided  in  §5  (b) 
OF  h.r.  2119,  is  an  important  first  step  in  assuring  effective 
outreach. 

The  publicity  campaign  associated  with  the  legalization 
programs  of  the  Immigration  Reform  &  Control  Act  of  1986  (IRCA) 
with  improvements  --  could  serve  as  a  model  for  effective  outreach 
by  a  civilian  review  body.  Under  IRCA,  the  Attorney  General  was 
obliged  to  "broadly  disseminate  information"  about  the  benefits  of 
legalization  or  "amnesty"  and  details  of  the  application  process. 
He  was  also  required  to  designate  voluntary  organizations  known  as 
"qualified  designated  entities"  ("QDEs")  to  assist  in  the 
legalization  process. 

One  study  by  the  RAND  Corporation  and  Urban  Institute  reported 
that  the  IRCA  publicity  budget  was  small  and  not  always  channeled 
to  the  appropriate  media.  Public  Media  called  the  government's 
publicity  campaign  "unresponsive,  dull  and  uninformative"  and 
charged  the  INS  with  failing  "to  create  awareness  and  a  climate  of 
information"  about  the  program  or  to  address  the  "powerful  mistrust 
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and  skepticism"  of  the  immigrant  applicants.  A  sequel  to  the  RAND- 
Urban  Institute  study  noted  the  agency's  difficulties  in  getting 
outreach  funds  at  the  district  level,  recruiting  and  training  case- 
handling  staff  and  working  with  local  advocates. 

More  generally,  the  INS  has  been  criticized  for  neglecting  its 
"service"  orientation  in  favor  of  its  enforcement  mentality. 
Prospective  complainants  will  be  unwilling  to  approach  INS  offices 
if  they  think  it  may  result  in  their  being  deported. 

Human  rights  organizations  could  play  a  role  in  an  enforcement 
commission  outreach  campaign  by  being  charged  with  educating  the 
public  about  the  complaint  process  as  well  as  receiving  complaints. 
Without  doubt,  the  border  monitoring  projects  of  the  American 
Friends  Service  Committee  have  de  facto  served  in  this  role  for  a 
number  of  years,  in  addition  to  the  Committee's  work  in  promoting 
civilian  review.  More  recently,  groups  like  the  Urgent  Response 
Network  in  Oakland,  California  have  adopted  the  techniques  made 
successful  by  Amnesty  International  by  activating  a  grassroots 
mailgram  campaign  following  incidents  of  alleged  abuse. 

Under  IRCA,  Congress  had  concluded  that  the  use  of  voluntary 
agencies  would  encourage  immigrants  who  were  fearful  and 
distrustful  of  authority  to  come  forward  to  apply  for  amnesty.  The 
QDEs'  "very  function  was  to  provide  a  buffer  --  a  confidential 
intermediary  --  between  the  INS  and  the  alien...." 

We  applaud  the  provisions  in  H.R.  2119  for  a  24-hour,  toll- 
free,  multilingual  complaint  hotline,  allowing  complaints  to  be 
filed  in  any  form,  and  making  complaint  forms  available  --  in 
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languages  reflecting  the  immigrant  populations  --at  all  service 
facilities  and  upon  request  from  the  commission. 

CONFIDENTIALITY  IS  CRUCIAL  FOR  COMPLAINANTS 

Considering  the  intimidation  many  immigrants  experience  when 
dealing  with  the  INS,  the  commission  should  also  provide  for 
distribution  of  forms  to  community-based  organizations.  For 
example,  the  Albuquerque  Border  City  Project  was  created  to  provide 
complaint  intake  services  in  a  less  threatening  atmosphere. 

Given  the  interest  of  the  INS  in  discovering  employees  who 
violate  standards  of  enforcement,  and  of  the  public  in  protecting 
itself  from  such  violations,  some  provisions  need  to  be  made  to 
protect  the  confidentiality  of  complainants  and  witnesses,  and  to 
protect  them  from  retaliation.  There  is  precedent  for  this  in  the 
1986  immigration  reform  act,  IRCA,  which  prohibited  INS  officials 
from  releasing  information  furnished  as  part  of  the  legalization 
application.  Congress  recognized  that  the  legalization  program 
could  succeed  only  if  "the  fear  of  prosecution  or  deportation 
[that]  would  cause  many  undocumented  aliens  to  be  reluctant  to  come 
forward  and  disclose  their  illegal  status..."  could  be  overcome. 
The  confidentiality  was  "meant  to  assure  applicants  that  the 
legalization  process  is  serious,  and  not  a  ruse  to  invite 
undocumented  aliens  to  come  forward  only  to  be  snared  by  the  INS." 

Under  IRCA,  the  cloak  of  confidentiality  was  to  cover  even  the 
files  and  records  kept  by  the  designated  organizations  and  that  the 
applicants  consent  to  the  forwarding  of  their  applications  to  INS 
for  processing. 
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The  provision  in  §6 (b) (1)  for  third  party  complaints  is 
important.  The  concept  is  not  unprecedented.  Canada  accommodated 
immigrants  afraid  to  come  forward  to  seek  that  country's  amnesty 
several  years  ago,  by  allowing  applicants  to  appoint  a  third  party 
to  initiate  their  application.  The  concept  of  broad  and  liberal 
standing  is  consistent  with  both  state  law  --  such  as  California's 
consumer  protection  statutes  for  injunctive  relief  on  behalf  of  the 
general  public  --  and  in  international  forums  like  the  individual 
petition  procedures  of  the  Inter-American  Commission  on  Human 
Rights.  Complaints  made  anonymously  or  by  public  officials  or 
other  third  parties  are  also  permitted  under  the  Royal  Canadiai. 
Mounted  Police  Act.  A  public  commission  has  been  in  operation  for 
a  number  of  years  investigating  complaints  made  against  the 
Canadian  national  police  force. 

Since  many  of  the  complainants  and  witnesses  before  the 
proposed  review  commission  may  be  undocumented  or  persons  in 
immigration  proceedings,  information  gathered  in  the  process  of 
investigation  should  not  be  used  against  the  complainant  or 
witnesses  in  deportation  or  exclusion  proceedings.  By  contrast, 
under  the  present  scheme  for  filing  an  administrative  complaint 
with  INS,  deportation  may  indeed  follow.  The  only  exception  is 
where  the  immigrant  requests,  and  is  granted,  a  stay  of 
deportation.  H.R.  2119  does  provide  (§8)  that  testimony  and 
information  gathered  as  part  of  a  complaint,  investigation,  or 
hearing  may  not  be  used  in  any  proceeding  under  the  Immigration  and 
Nationality  Act. 
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The  bill  also  prohibits  retaliation  (§7) ,  which  is  defined  as 
any  action  or  threat  of  action  against  a  person,  including  an 
immigration  agent,  because  such  person  filed  a  complaint, 
testified,  assisted,  or  participated  in  any  manner  in  an 
investigation  or  hearing. 

LOCAL  COMMUNITY  RELATIONS  COUNCILS  PLAY  A  LIMITED  ROLE 

City  councils  in  some  border  cities  have  attempted  to  set  up 
municipal  advisory  commissions  to  improve  relations  between  the 
Border  Patrol  and  local  communities.  In  Albuquerque,  an  INS 
Community  Relations  Board  was  established  in  1991.  Although  the 
board  members  meet  regularly  with  the  local  Border  Patrol  chief, 
its  role  is  limited  to  asking  questions  and  even  then  they  must  be 
of  a  general  nature.  An  El  Paso  Local  Accountability  Commission 
created  last  year  by  the  City  Council  is  authorized  to  conduct 
hearings  and  investigations,  but  lacks  subpoena  powers.  Its 
mandate  is  to  examine  the  Patrol  and  the  El  Paso  community' s 
"common  regard  for  human  dignity  and  conduct  toward  one  another." 
But,  the  local  chief  there  has  refused  to  recognize  the  body, 
claiming  his  federal  agency  has  no  reason  to  follow  the  advice  of 
a  local  entity. 

The  same  chief  who  would  not  recognize  the  independent  review 
commission  created  an  El  Paso  Sector  "Border  Patrol  Community 
Relations  Board"  in  February  of  this  year.  The  board,  composed  of 
ten  civilian  members,  serves  mainly  as  a  "liaison  and  avenue  of 
communications  between  the  U.S.  Border  Patrol  and  the  general 
public."   The  board  has  virtually  no  authority  to  take  action  on 
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complaints,  enforce  recommendations,  or  influence  policy.  It  does 
have  the  capacity  to  "route  inquiries  and  other  information  through 
proper  channels." 

The  El  Paso-style  board  is  useful  in  terms  of  improving 
community  relations  and  the  Border  Patrol's  image,  as  the  Acting 
Commissioner  noted  in  her  testimony.  But,  it  does  not  improve  the 
complaint  process  itself.  This  is  not  to  say  there  is  no  place  for 
improved  community-officer  relations  or  that  all  efforts  to  deter 
misconduct  will  be  found  exclusively  in  the  external  oversight 
process.  These  local  efforts  should  be  continued,  but  their 
function  is  distinct  from  that  of  a  national  review  commission. 

THE  PARTIES  MUST  BE  KEPT  INFORMED  OF  THE  PROCESS 

The  process  must  also  for  the  accused  --  and  the  accuser  --to 
know  the  outcome  of  the  hearing  and  the  reason  for  the  result .  For 
the  exonerated  officer,  disclosure  will  restore  public  confidence 
in  the  process  and  in  the  individual.  For  the  guilty  agent, 
disclosure  should  deter  the  misconduct  and  inform  fellow  officers 
that  such  conduct  will  not  be  tolerated. 

Current  INS  and  Inspector  General  policy  does  not  even  assure 
acknowledgment  of  the  existence  of  an  investigation  nor  does  it 
allow  for  the  complainant  to  be  informed  of  the  disposition  of  the 
complaint.  H.R.  2119  does  not  explicitly  provide  for  notifying 
complainants  that  a  complaint  has  been  received,  informing  them  of 
the  investigative  process,  or  advising  them  of  the  disposition  of 
the  complaint.  In  order  for  complainants  to  have  faith  that 
justice  has  been  done,  there  must  be  communication  throughout  the 
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complaint  process . 

The  current  internal  investigations  often  take  many  months. 
The  timelines  set  out  in  H.R.  2119,  §6  (e) ,  are  needed  for  prompt 
investigation  of  complaints  in  order  for  the  review  system  to 
retain  credibility  with  the  public.  An  investigation  and  written 
report  must  be  completed  within  60  days  of  assignment,  unless  the 
commission  board  authorizes  an  extension.  Once  an  investigation  is 
completed,  a  three-member  panel  of  board  members  will  review  the 
report,  and  hold  a  hearing  if  the  alleged  abuse  is  serious  or  if  a 
t.iajority  of  the  panel  votes  for  a  hearing.  Hearings  and 
transcripts  will  be  open  to  the  public,  unless  there  is  good  cause 
for  keeping  them  closed. 

DISCIPLINE  SHOULD  BE  RECOMMENDED  FOR  SUBSTANTIATED  COMPLAINTS 

The  disciplinary  recommendation  portion  of  H.R.  2119  provides 
that  when  a  finding  may  constitute  a  criminal  offense,  the 
commission  board  must  notify  federal  or  state  authorities.  In  all 
substantiated  complaints,  the  board  will  recommend  disciplinary 
action  based  on  a  schedule  of  sanctions  determined  by  the 
commission.  If  the  Service  does  not  adopt  the  board's 
recommendations,  it  must  submit  a  written  explanation  within  30 
days.  The  recommendation  and  Service  refusals  will  be  made  public. 
The  bill  does  not  make  the  disciplinary  recommendations 
binding,  and  does  not  contemplate  a  meeting  or  re-assessment  by  the 
board  after  the  Service  has  issued  its  refusal  to  comply  with  the 
suggested  discipline.  In  the  experience  of  police  review 
commissions,  the  more  authority  a  board  holds,  the  more  resistance 
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it  meets  from  the  police  departments  and  officers.  However,  over 
time,  even  authoritative  boards  become  accepted  as  part  of  the 
system.  Initial  restraint  may  be  advisable  in  the  creation  of  the 
review  commission,  and  further  powers,  such  as  binding 
recommendations,  could  be  granted  as  the  board  becomes  established. 

TRACKING  COMPLAINTS  PROVIDE  AN  'EARLY  WARNING' 

Currently,  the  offices  which  investigate  complaints  do  not 
have  accessible  statistical  information.  The  Los  Angeles  Times 
reported  earlier  this  year  that,  "immigration  officials  said  they 
do  not  keep  track  of  abuse  complaints  and  have  no  comprehensive 
data  on  internal  discipline  of  agents."  Under  H.R.  2119,  §6(j), 
the  review  commission  would  be  required  to  compile  and  publish,  at 
least  annually,  a  statistical  summary  of  all  complaints  received 
and  the  dispositions  of  such  complaints.  Most  police  review  boards 
publish  both  monthly  and  annually.  To  be  effective,  the  INS  review 
commission  should  be  required  to  publish  monthly,  and  the  results 
should  be  made  public. 

In  the  same  vein,  keeping  track  of  complaints  against  an 
employee,  even  if  unsubstantiated,  can  help  an  agency  to  pinpoint 
potential  problems  with  agents.  When  an  agent  accumulates  repeated 
abnegations  of  misconduct  in  his  or  her  file,  a  manager  should 
consider  further  training  or  counseling. 

Several  police  departments  monitor  repeat  complaints  and  some 
rely  on  such  "recidivist  lists"  for  progressive  discipline.  For 
example,  the  Seattle  and  San  Jose  police  departments  monitor  and 
the  Boston  department  maintains  a  progressive  discipline  file.  The 
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Gainesville,  Florida  department  tracks  any  encounter  where  the 
officer  reports  resisted  arrest  or  battery  of  the  officer.  In  New 
York,  commanding  officers  are  sent  a  copy  of  each  complaint  against 
one  of  their  subordinates  because  the  former  are  held  accountable 
for  the  conduct  of  members  of  their  command  and  are  expected  to 
discipline  or  refer  for  counseling  as  is  appropriate. 

H.R.  2119' s  version  of  a  recidivist  list  is  the  "Early  Warning 
Program"  (§6(1)).  Under  this  program,  the  commission  would 
conduct  a  periodic  review  of  all  complaints  in  order  to  determine 
whether  particular  Service  employees  have  been  the  subject  of 
repeated  complaints  or  have  otherwise  demonstrated  they  may  be 
having  difficulty  dealing  appropriately  with  members  of  the  public. 
The  results  of  the  review  would  be  presented  to  the  appropriate 
authorities  and  the  commission  would  make  recommendations  to  the 
Service  regarding  training  or  counseling. 

COOPERATION  IS  NEEDED  FROM  IMMIGRATION  OFFICIALS  AND  RANK-AND-FILE 
Many  communities  have  implemented  police  review  commissions 
with  varied  functions  and  authority.  Common  commission  functions 
include  overseeing  police  activities,  providing  an  accessible  forum 
for  complaints,  undertaking  investigations,  acting  as  liaisons 
between  police  forces  and  their  communities,  and  making  policy 
recommendations.  The  commissions  initially  met  with  resistance  by 
police  forces,  but  after  a  time  have  been  accepted  as  a  necessary 
part  of  the  system. 

It  should  come  as  no  surprise,  therefore,  that  the  Service  and 
its  employees  may  resist  outside  review  in  what  might  be  termed  a 
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"green  wall"  of  reluctance.  The  resistance  may  be  polite  at  the 
top  echelons.  Acting  Commissioner  Chris  Sale  told  this  committee 
that  "it  is  neither  necessary  nor  desirable  to  create  a  new 
bureaucracy  of  this  size. .. .Given  this  proposal  and  the  existing 
review  system. . .enactment  of  this  legislation  is  not  necessary  at 
this  time."  Or,  the  resistance  may  be  angry  and  cynical  from  the 
rank-and-file . 

Some  of  the  resistance  to  civilian  review  is  generic  to  law 
enforcement .  The  commission  may  not  actually  be  denounced  by  INS 
agents  as  what  the  National  Fraternal  Order  of  Police  once  called 
"a  page  right  out  of  the  Communist  handbook ...  to  weaken  [police] 
work,  to  incapacitate  them  or  make  them  a  subject  of  ridicule."  A 
1983  study  of  the  use  of  deadly  force  by  police  by  two  former 
Justice  Department  researchers  captures  the  same  sentiment,  in  less 
strident  terms:  "Any  effort  to  disarm  {or  even  control)  an  armed 
police  force  violates  the  public  (and  police)  conception  of  the 
essence  of  policing  --  even  though  this  conception  may  have  little 
foundation  in  reality." 

Internal  resistance,  however,  should  not  lead  to  an 
abandonment  of  external  oversight.  To  this  end,  experts  counsel 
that  there  be  fairness,  access  and  openness.  In  particular, 
investigators  must  be  "hardnosed"  and  experienced  and  the  hearing 
officers  should  be  fair  and  qualified,  which  may  not  translate  as 
"representative . " 

H.R.  2119  WILL  COMPLEMENT  OTHER  REMEDIAL  CHANNELS 

In  the  end.  Congress  will  have  to  wrestle  with  the  threshold 
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question  of  civilian  oversight.  If  the  review  commission 
envisioned  in  H.R.  2119  is  to  truly  spotlight  abuses,  punish 
unacceptable  behavior  and  encourage  an  acceptable  code  of  conduct. 
Members  of  Congress  --  and  INS  administrators  --  should  consider 
some  of  the  elements  discussed  above.  Nonetheless,  a  review  board 
alone  cannot  deter  the  misconduct .  Lawyers  must  persevere  with 
civil  suits  for  damages,  criminal  prosecutions,  and  petitions  in 
international  forums.  And,  if  we  are  to  put  an  end  to  abusive 
conduct,  non-governmental  human  rights  organizations  must  continue, 
in  the  words  of  Professor  Emeritus  Frank  Newman,  to  "mobilize 
shame"  against  the  offending  authorities. 


Appendix  12.— Open  Letter,  With  Enclosures,  Dated  October 
15,  1993,  From  Dan  Stein,  Executive  Director,  Federation 
FOR  American  Immigration  Reform 
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Donald  Mann 
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FAtR  IS  a  (50l)(c)(3)  public  interest 
organization  working  to  end  illegal 
immigration  and  reduce  levels  of 
legal  immigration  Contributions 
are  tax-deductible. 


October  15,  1993 


An  Open  Letter 


To  whom  this  may  concern: 

I'd  like  to  underscore  a  number  of  points  from  our  conversation  this 
week  concerning  FAIR. 

For  years  FAIR'S  educational  efforts  have  been  instrumental  in 
helping  public  officials  and  other  interested  parties  understand  the  critical 
need  for  comprehensive  reform  of  our  nation's  immigration  laws.   Because 
of  fair's  effectiveness  and  visibility  in  the  national  press,  open-border 
lobbying  groups,  including  the  National  Council  of  La  Raza  and  the 
National  Immigration  Forum,  have  routinely  resorted  to  attacking  FAIR  in 
desperate  attempts  to  preempt  any  rational  debate.   Lacking  any 
reasonable  argument  they  have  repeatedly  raised  the  charge  of  racism. 
The  latest  attack  is  fronted  by  a  group  called  Fairness  and  Accuracy  in 
Reporting.  This  little-known  group  has  launched  an  unfair  and  inaccurate 
smear  campaign  suggesting  FAIR  is  racist  and  contending,   "FAIR  has 
received  too  much  unchallenged  coverage  of  late."   (National  Journal, 
7/31/93). 

Let  me  set  the  record  straight. 

fair's  policies  and  practices  are  non-discriminatory.   Founded  in 
1979,  it  has  been  a  founding  principle  of  FAIR  "that  immigration  policy 
should  not  discriminate  for  or  against  persons  on  the  basis  of  race,  religion, 
national  origin  or  political  or  social  group  membership."   FAIR's  extensive 
public  positions,  public  testimony,  publications,  and  well-known  public 
record  over  a  decade  and  a  half  have  demonstrated  our  commitment  to 
tliese  principles.   Numerous  public  officials  and  organizational  leaders  have 
commended  FAIR's  work.  (See  attached.) 

The  policies  of  FAIR  are  established  by  FAIR's  Board  of  Directors. 
FAIR  does  not  take  contributions  for  projects  that  are  tied  to  specific 
policies,  nor  does  it  accept  contributions  for  projects  or  policies  that  are  at 
variance  with  our  organizational  mission  and  guiding  principles. 

FAIR'S  record  speaks  for  itself,  and  we  are  proud  of  that  record. 
We  are  also  proud  of  the  breadth  of  our  public  support,  and  work  hard  to 
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handle  this  difficuh  issue  with  the  care  and  thoughtfulness  it  deserves.  We  are  a  tough, 
hard-hitting,  fact-based  organization  dedicated  to  public  education.  We  don't  get  bogged 
down  in  ideological  battles,  we  just  provide  solid  information.  In  this  fact  alone  resides 
the  reason  we  are  a  prominent  force  in  the  public  debate  today. 

FAIR  receives  funding  from  nearly  40  foundations.  They  are  mainstream  and 
well-regarded  foundations.  We  also  receive  considerable  financial  support  from  our 
membership.  This  highly  diversified  portfolio  includes  no  corporate  or  union  funding. 

Fairness  and  Accuracy,  which  ironically  purports  to  advocate  media  fairness,  has 
alleged  that  the  Pioneer  Fund,  one  of  the  many  foundations  that  contribute  to  FAIR,  is 
racist.  These  allegations  are  absurd  and  untrue. 

Although  open  border  advocates  claim  that  the  Pioneer  Fund  is  a  key  source  of 
FAIR'S  funds,  its  support  constitutes  only  approximately  4.4  percent  of  our  income. 
fair's  total  income  since  1988  has  been  approximately  $14  million,  of  which  Pioneer  has 
contributed  $600,000.  This  funding  has  been  used  in  support  of  our  general  educational 
programs. 

The  Pioneer  Fund  is  recognized  as  a  charitable  foundation  by  the  U.S. 
Government.  The  Pioneer  Fund  contributes  to  many  educational  and  research 
universities  conducting  work  in  areas  such  as  heredity,  health,  genetics,  population 
growth,  and  immigration.  The  Pioneer  Fund  states  it  is  firmly  guided  by  the  principle 
that  all  people  should  be  gi\en  an  equal  opportunity  in  life  and  should  not  be  the  target 
of  discrimination  based  on  race,  religion  or  ethnic  origin. 

FAIR  is  only  one  of  many  prominent  and  well-respected  organizations  that  receive 
grants  from  the  Pioneer  Fund.  Other  grantees  include,  for  example:  the  University  of 
Minnesota,  the  University  of  London,  the  University  of  Delaware,  Johns  Hopkins 
University,  Smith  College,  Tel  Aviv  University,  Cornell  University,  and  the  National 
Hemophilia  Foundation. 

Please  feel  free  to  call  me  if  you  or  your  Congressman  have  any  other  questions 
regarding  this  matter.  After  closely  examining  the  facts,  I'm  sure  you'll  agree  these  kinds 
of  baseless  attacks  are  mean-spirited,  divisive  and  unproductive  of  responsible  public 
debate. 


>tem 
Executive  Director 
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The  Federation  for  Ameriean  Immigration  Reform 


FOR  YOUR  l^iFORMATIO^; 


1666  Connertlcut  Ave.,  \"\V  •  Suite  400  •  Washington,  DC  20009 
Tel.  (202)  328-7004  •  Fax  (202)  387-3447 


FAIR  STANDS  BY  THESE  PRINCIPLES 


THAT  U.S.  immigration  policy  should  not  discriminate  for  or  against 
persons  of  a  particular  race,  religion,  culture  or  national  origin; 

THAT  every  immigrant  to  the  United  States  should  be  a  legal  immigrant; 

THAT  illegal  immigration  can  and  should  be  reduced  by  humane  measures 
consistent  with  our  democratic  ideals; 

THAT  U.S.  immigration  policy  should  not  undermine  opportunities  for 
America's  poor  and  disadvantaged  who  seek  to  improve  their  working 
conditions  and  wages; 

THAT  there  should  be  a  comprehensive  ceiling  on  immigration  to  be  fixed 
in  accordance  with  the  demographic,  natural  resource,  and  economic  goals 
of  the  United  States; 

THAT  the  U.S.  should  encourage  family  planning  and  economic 
development  worldwide,  to  improve  the  quality  of  life  and  reduce 
migration  pressures;  and 

THAT  assimilation  is  a  positive  American  value.  We  oppose  laws, 
programs  or  policies  that  may  impede  this  process,  which  has  historically 
benefitted  both  immigrants  and  the  nation  as  a  whole. 
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The  Federation  for  American  Immigration  Reform 


FOR  YOUR  IW^RM/ITIOI^E 


1666  Connecticut  Ave.,  NW  •  Suite  400  •  Washington,  DC  80009 
Tel.  (202)  388-7004  •  Fax  (202)  387-3447 

QUOTES 

The  research  FAIR  has  conducted  into  possible  legislative  reforms  has  been  veiy  valuable 
to  Congress  in  developing  proposals  to  strengthen  our  immigration  laws." 

The  lata  Abhea  Simmons,  former  Director 
WasUngUm  Bureau  <^the  NAACP 

'^ith  facts  in  hand,  FAIR  has  worked  in  a  reasonable  and  responsible  manner  to  mobilize 
concerned  citizens  and  present  its  case  to  the  public  and  press,  to  the  Executive  and  to 
members  of  Congress." 

Former  Congressman,  Tony  Codho 

Tor  those  of  us  on  the  front  lines,  trying  to  hold  back  the  surge  of  illegal  entries  without 
adequate  resources  and  without  ofiBcial  support  for  immigration  law  enforcement,  FAIR  has 
been  a  real  morale  booster." 

Richard  Bevans,  past-president 
National  Border  Patrol  Council 
(AFL-aO) 

TAIR  has  played  a  constructive  and  important  role  by  bringing  balanced  and  thoughtful 
research  to  the  debate  on  this  highly  sensitive  issue,  and  at  the  same  moment,  advancing  the 
case  for  stronger  immigration  policies." 

Senator  Alan  K.  Simpson 

"Right  now,  FAIR  is  engaged  in  a  national  effort  to  alert  the  American  public  to  the  dangers 
of  our  present  immigration  policies." 

Jaa^  Sheinkman 

Textile  Workers  Union,  AFL\CIO 

"Of  particular  help  to  me  has  been  the  Federation  for  American  Immigration  Reform...I 
truly  appreciate  their  able  assistance." 

Senator  Charles  Crassley 

"The  research  FAIR  has  conducted  into  possible  legislative  reforms  has  been  very  valuable 
to  Congress  in  developing  proposals  to  strengthen  our  immigration  laws." 

Gopemar  Lawton  Chiles 
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"FAIR  is  a  remarkable  citizens'  group...that  has  remained  unfailingly  rational,  polite  and  just 
in  the  struggle  to  clarify,  normalize  and  institutionalize  our  borders." 

Ceorgie  Anite  Geyer 
Syndicated  Columnist 

"I  believe  the  American  people  owe  your  organization  a  large  debt  of  gratitude.  Without 
question  FAIR  is  the  most  effective  organization  in  the  United  States  working  to  change  our 
chaotic  immigration  policies." 

Walter  D.  Huddleston 
Former  Senator 

"Our  economy  simply  cannot  afford  today's  run-away  immigration.  FAIR'S  program  of 
reform  is  essential  for  a  sound  business  climate  in  America's  future." 

Robert  F.  Schubert 
Former  Vice-chairman 
Bethlehem  Steel  Corp. 

"FAIR  is  a  "respectable  group,"  not  among  the  "crazy-eyed"  reactionary  groups." 

Pedro  Castillo,  Vice  PresiderJ 

League  of  United  Latin  American  Citizens 

"1  want  to  commend  you  and  your  organization  on  the  work  you  have  done  over  the  years 
to  have  a  rational  debate  on  immigration  policy...  The  Federation  for  American  Immigration 
Reform  always  sticks  to  the  intellectual,  rational  issues  of  public  policy  and  not  the 
emotional  pros  and  cons  that  a  lot  of  groups  get  into." 

Steve  Horn 

V.S.  Representative 
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The  Federation  for  Ameriean  Immigration  Reform 


FOR  YOUR  I^JFORMylTIO^E 


1666  Connecticut  Ave.,  X\V  •  Suite  400  •  Washington,  DC  20009 
Tel,  (202)  328-7004  •  Fax  (202)  387-S447 

BOARD  OF  DIRECTORS 


Sharon  Barnes,  Chairman  of  FAIR'S  Board  is  a  former  director  of  Population  Information  and 
Education  at  Planned  Parenthood,  and  vice  president  of  Zero  Population  Growth. 

Sarah  G.  Epstein  is  on  the  board  of  the  Pathfinder  Fund,  the  Experiment  in  International 
Living,  Planned  Parenthood  of  Metropolitan  Washington  and  Center  for  the  Development  of 
Population  Activities,  and  serves  on  the  Public  Policy  Advisory  Committee  of  the  Population 
Institute. 

John  Tanton  M.D.  is  the  former  chairman  of  the  Sierra  Club  National  Population  Committee 
from  1971-1975.   He  was  die  1990  recipient  of  the  Chevron  Conservation  Award. 

Otis  Graham  is  a  professor  of  History  and  Director  of  the  Graduate  Program  in  Public  Historical 
Studies  at  the  University  of  California. 

Janet  Harte  has  long  been  active  in  volunteer  work,  serving  on  the  boards  of  the  League  of 
Women  Voters,  Planned  Parenthood,  and  the  Corpus  Christi  Human  Relations  Committee. 

Stephen  Swensnid  has  been  active  for  many  years  with  various  educational  and  medical 
institutions  in  the  Boston  area  and  is  presendy  involved  with  the  Dana  Faiber  Cancer  Institute. 

Richard  Lamm  served  as  Governor  of  Colorado  from  1975  through  1987,  and  presently  serves 
as  director  of  the  Center  for  Public  Policy  at  the  University  of  Denver. 

Garrett  Hardin,  Ph.D.  is  a  Professor  Emeritus  for  Human  Ecology,  University  of  California, 
Santa  Barbara,  and  a  lecturer  and  writer  of  numerous  books  and  articles. 

Henry  Buhl  III  is  president  of  the  Buhl  Family  Foundation  and  founder  of  the  SoHo 
Partnership,  a  not-for-profit  organization  providing  vocational  training  and  employment  to 
homeless  persons. 

Nancy  S.  Anthony  has  been  active  in  scvtra!  Boston  area  medical,  social  service,  and 
educational  institutions  and  in  local,  state,  and  national  politics. 
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The  Federation  for  American  Immigration  Reform 


FOR  YOUR  I^JFORMATIOI^E 


1666  Connecticut  Ave.,  X\V  •  Suite  400  •  Washington,  DC  20009 
Tel.  (202)  328-7004  •  Fax  (202)  387-3447 

WHY  THE  PRESS,  CONGRESS  AND  PUBLIC  LOOK  TO  FAIR  FOR  ANSWERS 

The  Federation  for  American  Immigration  Reform  (FAIR)  is  the  nation's  leading 
organization  working  on  immigration  limits.   Led  by  a  Board  of  Directors  composed  of 
some  of  America's  most  prominent  experts  on  U.S.  population  and  environmental  policy, 
and  anchored  by  some  50,(XX)  members  nationwide,  FAIR  is  the  mostly  widely-cited 
private  source  on  immigration  policy  in  America  today.   This  non-profit,  non-partisan 
group  has,  among  other  notables,  former  Colorado  Governor  Dick  Lamm,  Senator 
Eugene  McCarthy,  and  Professor  Garrett  Hardin  among  its  advisors  and  directors. 

FAIR'S  Policies  and  Practices  ar    ''foii-A>iscriminatory  -  Founded  in  1979,  it  has 
been  a  founding  principle  of  FAIR  "that  immigration  policy  should  not  discriminate  for 
or  against  persons  on  the  basis  of  race,  religion,  national  origin  or  political  or  social 
group  membership."   FAIR's  extensive  public  positions,  public  testimony,  publications, 
and  well-known  public  record  over  a  decade  and  a  half  have  demonstrated  its 
commitment  to  these  principles.   Numerous  public  officials  and  organizational  leaders 
have  commended  FAIR's  work.  (See  attached) 

National  Media  Recognize  FAIR's  Credibility  -  FAIR  is  sought  after  for  radio  and 
national  television  on  a  regular  basis,  with  substantive  appearances  in  just  the  last  twelve 
months  on  MacNeil-Lehrer  Report,  Today  Show,  Crossfire,  CBS  News,  NBC  News,  ABC 
News,  Sonya  Live,  Donahue,  60  Minutes,  This  Week  with  David  Brinkley,  etc.   Journalists 
across  the  nation  turn  to  FAIR  executive  director  and  attorney  Dan  Stein  for  centrist 
commentary  and  factual  background  on  immigration  policy.   National  polls  show  that 
fair's  positions  on  virtually  all  major  immigration  issues  are  widely  supported  by  the 
overwhelming  majority  of  the  American  people  -  including  African-Americans, 
Hispanics,  and  Asian-Americans  (e.g.,  Gallup  1993,  Roper  1992,  Newsweek  1993,  Field 
^1993,  Latino  Public  Opinion  Survey,  UT  Austin,  1992). 

Congress  Has  Depended  On  FAIR  For  Over  A  Decade  -  FAIR  has  been  asked  to 
testily  before  Congress  on  more  immigration-related  issues  in  the  past  ten  years  than 
any  other  organization  in  America,  more  than  50  times  in  the  past  decade. 


Appendix  13.— Letter  Dated  October  3,  1993,  From  Robert  M. 
Tobias,  National  President,  the  National  Treasury  Employ- 
ees Union 


,CEIVED  ^-N'lljiU  ?^; 

.vt-^u.  The  National  Treasury  Employees  Union 
0CT8     W 
l^<!^/llGRATiON  October  3,    1993 


The  Honorable  Romano  L.  Mazzoll 

Chairman 

Committee  on  the  Judiciary 

Subcommittee  on  International  Law, 

Immigration,  and  Refugees 

2138  Rayburn  House  Office  Building 

Washington,  DC  20515-6216 

£>ear  Mr.  Chairman t 

Thank  you  for  the  opportunity  to  appear  before  your 
Subcommittee  on  H.R.  2119,  a  bill  to  establish  an  Immigration 
Enforcement  Review  Commission.  I  would  like  to  provide  additional 
information  for  the  record. 

1.  Congressman  Becerra  asked  where  the  legislation  provided  that  a 
Service  employee  did  not  have  the  right  to  a  hearing  if  a  complaint 
had  been  filed  against  him/her.  I  responded  that  it  was  NTEU's 
understanding  that  only  in  certain  circumstances,  under  the 
proposed  legislation,  would  a  service  employee  be  entitled  to  a 
hearing.   H.R.  2119,  Section  6  (f)(2) (3)  and  (4)  provide: 

The  panel  shall  conduct  hearings  on  the  complaint  if — 
(A)  the  alleged  abuse  is  of  a  serious  nature,  as  defined 
by  the  regulations  prescribed  under  authority  of  this 
Act;  (B)  the  Panel,  by  majority  vote,  decides  to  hold  a 
hearing.  (3)  The  Panel  shall  issue  a  written  finding  on 
the  complaint  based  on  the  report  alone  or  on  the  report 
alone  and  on  a  report  and  hearing,  if  one  is  held. . . 
(4)  (A)  If  no  hearing  was  held,  request  that  the  Panel 
conduct  a  hearing.  A  hearing  shall  be  held  if  one  member 
of  the  Panel  votes  to  hold  a  hearing. 

The  legislative  language  is  clear,  there  is  no  guarantee  for  a 
hearing.  If  the  complaint  is  not  "serious"  as  defined  by  the 
regulations  or  if  none  of  the  Pemel  members  find  it  necessary  to 
hold  a  hearing  -  there  will  not  be  a  he«u:ing  for  the  accused 
service  employee.  Employees  have  no  fundamental  due  process  rights 
in  this  legislation  if  they  do  not  have  a  guaranteed  right  to  a 
hearing. 

NTEU  was  also  asked  what  «rould  happen  if  an  anonymous  call  was 
made  and  the  caller  said  she  had  been  raped  by  a  Customs  Inspector. 


901  E  Street,  N.W.  •  Suite  600  •  Washington.  D.C.  20004  •  (202)  783-M44 
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Inspector.  Would  the  Customs  Service  conduct  an  investigation? 
Complaints  of  such  a  serious  nature  would  be  turned  over  to  the 
Office  of  Internal  Affairs,  That  Office  would  turn  it  over  to  the 
local  authorities.  Currently,  whether  or  not  an  anonymous 
complaint  is  investigated  depends  on  the  gravity  of  the  complaint. 
The  example  of  a  rape  is  obviously  so  extreme  as  to  warrant  an 
investigation.  However,  Customs  does  not  investigate  all  anonymous 
complaints.  This  practice  is  different  from  the  proposal  in  H.R. 
2119  which  would  require  an  investigation  of  all  anonymous 
complaints  regardless  of  the  seriousness  of  the  allegations  and 
would  allow  findings  based  on  anonymous  complaints  without  a 
hearing . 

Thank  you  for  the  opportunity  to  submit  this  additional 
information. 

Sincerely, 


f Robert  M.  Tobias 
National  President 


cc:  Congressman  Becerra 


Appendix  14. — Statement  of  Samuel  Walker,  Professor  of 
Criminal  Justice,  Department  of  Criminal  Justice,  Univer- 
sity OF  Nebraska  at  Omaha 

statement  On  H.R.  2119 
To  Establish  an  Immigration  Enforcement  Review  Commission 

by 

Samuel  Walker 
Professor  of  Criminal  Justice 
University  of  Nebraska  at  Omeiha 


Mr.  Chairman,  I  would  like  to  thank  the  sub-committee  for  this 
opportunity  to  present  my  views  on  H.R.  2119. 

I  am  Kiewlt  Professor  of  Criminal  Justice  at  the  University  of 
Nebraska  at  Omeiha.  I  have  «nritten  amd  taught  about  policing  and 
police-community  relations  for  nineteen  years.  Two  of  the  eight 
books  I  have  published  are  directly  relevant  to  this  topic:  The 
Police  In  America!  An  Introduction  (2nd  ed,  1992)'  and  Taming  the 
System;  The  Control  of  Discretion  in  Criminal  Justice.  1950-1990 
(1993)  .* 

My  current  research  interests  include  the  subject  of  the 
civilian  review  of  the  police.  My  publications  include  a  report  on 
Civilian  Review  of  the  Police;  A  National  Survey  of  the  50  Largest 
Cities.  1991^  and,  most  recently,  an  article,  "The  Effectiveness  of 
Civilian  Review;  Observations  on  Recent  Trends  and  New  Issues 
Regarding  the  Civilian  Review  of  the  Police."*  I  am  including 
copies  of  both  with  my  testimony.     .^ 

Over  the  years  I  have  served  as  a  consultant  to  law 
enforcement  agencies.  In  May,  1993  I  was  invited  to  speak  at  the 
annual  meeting  of  the  Police  Executive  Research  Forum  (PERF)  on  the 
subject  of  the  employment  of  racial  minorities  in  policing. 

I  am  a  member  of  the  Board  of  Directors  of  the  American  Civil 
Liberties  Union  (ACLU) ,  a  member  of  its  police  misconduct  task 


'  (New  York:  McGraw-Hill,  1992) . 

'  (New  York:  Oxford  University  Press,  1993). 

»  Samuel  Walker  and  Vic  W.  Bumphus,  civilian  Review  of  the 
Police;  A  National  Survey  of  the  SO  Largest  Cities  (Omaha,  NE: 
University  of  Nebraska  at  Omaha,  1991) . 

*  Samuel  Walker  and  Vic  W.  Bumphus,  "The  Effectiveness  of 
Civilian  Review:  Observations  on  Recent  Trends  and  New  Issues 
Regarding  the  Civilian  Review  of  the  Police,"  American  Journal  of 
EQllSA,    XI  (No.  4,  1992):  1-26. 
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force,  and  the  principal  author  of  the  ACLU  handbook,  Fighting 
Police  Abuse;  A  Community  Action  Manual.^ 

In  addition  to  my  expertise  on  civilian  review,  my  position 
reflects  my  knowledge  of  the  history  of  American  law  enforcement, 
the  problem  of  police  and  racial  minority  group  relations,  and  the 
problem  of  police  misconduct. 

I  would  like  to  address  three  specific  issues:  (1)  civilian 
review  as  an  established  feature  of  contemporary  law  enforcement 
(2)  the  effectiveness  of  civilian  review;  (3)  the  special  case  of 
immigration  law  enforcement. 

Civilian  Review  as  an  Established  Feature  of  Law  Enforcement 

In  the  last  decade,  civilian  review  has  emerged  as  a  popular 
mechanism  for  reducing  police  misconduct.  Civilian  review  is 
defined  as  a  procedure  for  reviewing  complaints  about  police 
misconduct  bv  persons  who  are  not  sworn  officers  employed  by  the 
agency  in  question.  It  represents  an  "independent"  review  in  the 
sense  that  the  persons  investigating  complaints  are  not  employed  by 
the  same  agency  as  the  person  who  is  the  subject  of  the  complaint.' 

Civilian  review  has  rapidly  become  the  norm  in  big  city 
policing  in  the  United  States.  My  1991  survey  found  that  60  percent 
of  the  police  departments  in  the  fifty  largest  cities  had  some  form 
of  civilian  review.  This  includes  cities  in  every  region  of  the 
country;  for  example:  New  York  City,  Chicago,  Miami,  San  Francisco, 
and  Dallas.  Since  then,  five  additional  cities  have  also  adopted 
some  form  of  civilian  review,''  while  others  have  revised  and 
strengthened  their  existing  procedures.'  Also  during  the  last  two 
and  a  half  years,  civilian  review  has  become  far  more  prevalent 
among  medium-sized  and  small  cities.' 

In  light  of  these  trends,  we  can  safely  say  that  civilian 
review  is  not  a  radical  and  untested  procedure.  It  has  become 


*  (New  York,   1992) . 

*  For  a  discussion  of  the  different  types  of  civilian  review 
and  the  relative  degree  of  "independent"  review  each  one  affords, 
see  Walker  and  Bumphus,  Civilian  Review  of  the  Police. 

^  Seattle,  Denver,  San  Jose,  Boston,  Philadelphia. 

*  New  York  City,  OmeQia. 

'  See  the  Compendium  pxiblished  periodically  by  the 
International  Association  for  Civilian  Oversight  of  Law  Enforcement 
(lACOLE) . 
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standard  practice  in  American  law  enforcement.  Several  police 
departments  have  been  operating  with  it  for  almost  ^MfiJUtV  ygars- 

The  fact  that  civilian  review  officials  now  have  their  ovm 
professional  association  (the  International  Association  for 
Civilian  Oversight  of  Law  Enforcement  [lACOLE])  which  holds  an 
annual  meeting  and  publishes  a  regular  newsletter  is  further 
evidence  of  the  fact  that  civilian  review  is  now  an  established 
part  of  American  law  enforcement.'" 

With  only  one  or  two  exceptions,"  all  of  the  existing 
civilian  review  procedures  were  adopted  by  ordinance.  Thus,  in  each 
city  the  adoption  of  civilian  review  represents  a  democratically 
arrived  at  decision  by  the  duly  elected  representatives  of  that 
city.  The  existing  procedures  have  not  been  imposed  on  an  unwilling 
city  government  by  external  authority. 

The  decision  to  adopt  civilian  review  a  legislative  finding 
(1)  that  police  misconduct  is  a  serious  problem;  (2)  that  internal 
review  procedures  have  failed  to  adequately  address  the  problem; 
and  (3)  that  civilian  review  is  a  promising  remedy. 

Even  police  unions,  long  the  leading  opponents  of  civilian 
review,  are  becoming  increasingly  supportive  of  the  concept  or  at 
least  neutral.  In  Omaha,  Nebraska  police  union  officials 
participated  in  the  drafting  of  an  executive  order  that  revised  the 
existing  review  procedure."  In  both  Denver,  Colorado,  and  Seattle, 
Washington,  local  police  union  officials  said  that  civilian  review 
was  something  they  "could  live  with."" 

I  would  also  point  out  that  the  growth  of  civilian  review  is 
an  international  movement.  The  United  Kingdom  enacted  a  law  in  1985 
creating  a  national  civilian  review  procedure.  Civilian  review 
exists  in  several  provinces  of  Canada.  Canada  enacted  a  law 
creating  a  civilian  review  procedxire  for  the  Royal  Canadian  Mounted 
Police  (RCMP)  in  1988,  Civilian  review  also  exists  in  several 


•"  International  Association  For  Civilian  Oversight  of  Law 
Enforcement  (lACOLE) ,  1204  Wesley  Avenue,  Evanston,  IL  60202. 

"  Omaha,  Boston. 

12  H;^voiding  Political  Squabbling,"  Law  Enforcement  News 
(July/August  1993) . 

"  "Denver  Presses  Ahead,"  Law  Enforcement  News  (September  30, 
1992)  .  "Auditor  Proposed,"  Seattle  Post- Intelligencer.  November  13, 
1991. 
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provinces  of  Australia." 

Civilian  review  is  an  idea  whose  time  has  come.  It  is  an 
established  procedure  in  most  American  big  cities,  is  spreading 
rapidly  among  smaller  cities,  and  is  also  an  established  procedure 
around  the  world. 

The  Effectiveness  of  Civilian  Review 

The  effectiveness  of  civilian  review  is  an  extremely  complex 
and  controversial  subject.  Unfortunately,  to  date  there  have  been 
no  rigorous,  independent  evaluations  any  civilian  review 
procedures . 

Opponents  of  civilian  review  often  claim  that  it  "doesn't 
work."  There  is  no  factual  basis  for  that  statement.  The  necessary 
studies  have  not  been  conducted." 

Measuring  the  effectiveness  of  any  police  complaint  procedure 
is  extremely  difficult.  The  official  figures  on  complaints  filed 
and  complaints  sustained  that  are  routinely  available  are  highly 
ambiguous  and  capable  of  being  interpreted  in  different  ways." 

Let  me  cite  one  example.  The  fact  that  a  particular  law 
enforcement  agency  has  a  low  rate  of  complaints  could  mean  either 
(1)  that  their  officers  are  in  fact  working  in  a  very  professional 
manner,  or  (2)  that  the  agency  is  actively  discouraging  the  filing 
of  complaints. 

There  is  some  evidence  that  in  fact  civilian  review  does  work. 
In  several  cities,  the  number  of  complaints  filed  rose  after  a 
civilian  review  procedure  was  established.  A  high  rate  of 
complaints  may  mean  that  more  citizens  are  confident  that  their 
complaint  will  receive  a  fair  hearing.  A  few  examples  help  to 
illustrate  this  phenomenon. 

In  the  wake  of  the  original  Rodney  King  incident  in  Los 
Angeles  in  1991,  it  was  noted  that  the  San  Francisco  police 
department  had  six  times  as  many  complaints  per  officer  as  did  the 
Los  Angeles  police  department.  Some  observers,  myself  included, 
argued  that  San  Francisco  had  more  complaints  filed  because  it  had 


"  Andrew  J.  Goldsmith,  ed. ,  Comolainta  Aaainat  the  Police;  The 
Trend  to  External  Review  (Oxford:  Clarendon  Press,  1991) .  lACOLE, 
Compendium. 

"  Walker  and  Bumphus,  "The  Effectiveness  of  Civilian  Review." 

'"  Walker  and  Bumphus,  "The  Effectiveness  of  Civilian  Review." 


330 


a  relatively  independent  civilian  review  procedure.'^  Subsequent 
investigations  of  the  Los  Angeles  police  department  found  that,  in 
fact,  it  was  actively  discouraging  complaints." 

In  New  York  City,  meanwhile,  the  number  of  complaints  filed 
increased  ten-fold  between  the  mid-1960s  and  mid-1970s."  No  one 
seriously  suggests  that  the  performance  deteriorated  by  a  factor  of 
ten.  In  fact,  there  is  reason  to  believe  that  improvements  in 
recruitment  standards,  training,  and  supervision  improved  their 
performance.  The  dramatic  rise  in  the  number  of  complaints  was 
probably  due  to  improvements  in  the  complaint  procedure,  mciking  it 
more  visible  and  accessible.  Thus,  far  more  citizens  who  felt  they 
had  a  grievance  believed  they  would  receive  a  fair  hearing. 

These  data  are  directly  relevant  to  the  goals  of  civilian 
review:  establishing  and  maintaining  public  confidence  in  law 
enforcement.  The  available  data,  while  not  dispositive  of  the 
subject,  suggest  that  it  advances  this  goal. 

One  study  which  attempted  to  evaluate  the  effectiveness  of 
different  kinds  of  complaint  procedures  found  that  citizens  who 
filed  complaints  were  more  satisfied  with  the  process  in 
departments  with  civilian  review  than  in  departments  which  handled 
complaints  through  the  traditional  internal  review  process.^ 


"  "Police  Attacks,"  The  New  York  Times.  March  24,  1991.  The 
LAPD  had  6.5  complaints  per  100  officers,  compared  with  a  rate  of 
65  per  100  officers  in  San  Francisco.  Data  compiled  from  Police 
Foundation,  The  Big  Six  (Washington,  DC:  The  Police  Foundation, 
1991) ,  p.  144  and  NYCLU,  Civilian  Review  of  Policing:  A  Case  Study 
Report  (New  York,  1993),  pp.  135-136. 

'*  [Christopher  Commission],  Report  of  the  Independent 
Commission  on  the  Los  Anaeles  Police  Department.  Chapter  9.  (Los 
Angeles,  July  1991).  ACLU  of  Southern  California,  The  Call  For 
Change  Goes  Unanswered  (Los  Angeles,  March  1992),  pp.  20-26. 

"  Ronald  Kahn,  "Urban  Reform  and  Police  Accoimtability  in  New 
York  City:  1950-1974,"  in  Robert  L.  Lineberry  and  Louis  H.  Masotti, 
eds..  Urban  Problems  and  Public  Policy  (Lexington,  MA:  Lexington 
Books,  1975) . 

^  Douglas  Perez,  "Police  Accountability:  A  Question  of 
Balance,"  Unpublished  Ph.D.  dissertation.  University  of  California 
at  Berkeley,  1978.  Some  of  the  data  is  reported  in  Wayne 
Kerstetter,  "Who  Disciplines  the  Police?  Who  Should?"  in  William 
Geller,  ed..  Police  Leadership  in  America  (New  York:  Praeger, 
1965),  pp.  149-182.  Due  to  the  small  number  of  subjects  in  the 
Perez  study,  I  regard  the  findings  with  some  skepticism  — even 
though  I  would  like  to  celebrate  those  findings. 
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The  snecial  Case  of  th&   Immigration  Enforcement 

H.R.  2119  would  establish  an  Immigration  Enforcement  Review 
Commission  to  handle  complaints  regarding  the  conduct  of  officials 
employed  by  the  Immigration  and  Naturalization  Service  (INS)  and 
the  Customs  Service. 

Other  testimony  submitted  to  this  subcommittee  documents  the 
pattern  of  misconduct  by  immigration  enforcement  officers.  I  will 
not  reintroduce  that  evidence  here. 

One  aspect  of  that  evidence,  about  which  I  have  special 
expertise,  does  deserve  comment.  My  reseaurch  and  %n:iting  covers  the 
history  of  American  policing.  It  is  an  established  fact  that 
throughout  that  history,  police  misconduct  has  been  directed 
primarily  at  the  most  vulnerable  members  of  society.  They  include 
the  poor,  the  politically  powerless,  and  racial  minorities. 
Research  on  the  police  in  the  19608,  for  exan^le,  found  that 
officers  singled  out  people  in  these  categories  precisely  because 
they  knew  that  such  people  would  be  unable  or  unlikely  to  protest 
their  mistreatment." 

The  victims  of  misconduct  by  immigration  enforcement  agents 
represent  a  particularly  vulnerable  group  of  persons.  Many  are  in 
fact  undocumented  persons  and  face  possible  deportation  should  they 
come  forward  with  their  complaints.  Enforcement  agents  are  well 
aware  of  this  vulnerability  and  apparently  use  it  as  license  for 
misconduct. 

The  INS  cites  the  low  number  of  complaints  per  arrest  filed 
against  its  officers,  claiming  this  as  evidence  that  it  does  not 
have  a  problem  with  misconduct."  In  fact,  these  figures  could  meem 
just  the  opposite.  As  I  mentioned  earlier,  prior  to  the  Rodney  King 
beating  in  1991  the  Los  Angeles  police  department  had  a  low  number 
of  formal  complaints  filed.  Subsequent  investigations  found  that 
the  LAPD  actively  discouraged  complaints,  and  in  some  cases  even 
harassed  or  arrested  persons  attempting  to  file  them.  Thus,  the  low 
rate  of  formal  complaints  may  itself  be  evidence  of  a  serious 


"  Albert  Reiss,  The  Police  and  the  Public  (New  Haven:  Yale 
University  Press,  1971).  This  study  was  sponsored  by  the 
President's  Commission  on  Law  Enforcement  and  Administration  of 
Justice  (1965-1967) .  The  Commission's  final  report  is  The  Challenge 
of  Crime  in  a  Free  Society  (1967). 

°  See  America's  Watch,  Frontier  injustice  (New  York:  Human 
Rights  Hatch,  1993),  p.  31,  n.  102. 


332 


problem  of  misconduct 


23 


This  perceived  immunity  from  discipline  on  the  part  of 
enforcement  agents  is  a  compelling  reason  for  enacting  H.  R.  2119 
and  creating  the  Immigration  Enforcement  Review  Commission.  Given 
the  vulnerability  of  so  many  of  the  victims  of  misconduct,  extra 
measures  are  required 

The  Requirements  of  Effective  Independent  Review 

The  effective  review  of  complaints  about  police  misconduct 
requires  several  basic  elements. 

First,  responsibility  for  the  review  of  complaints  should  be 
lodged  with  an  independent  agency.  This  approach  signals  to  both 
law  enforcement  agents  and  the  public  that  complaints  about 
misconduct  will  be  taken  very  seriously. 

Second,  the  persons  who  investigate  individual  complaints  and 
conduct  the  initial  fact-finding  should  not  be  colleagues  of  the 
officers  who  are  the  subject  the  complaints. 

Third,  the  complaint  review  agency  must  have  sufficient  powers 
and  resources  to  conduct  a  thorough  investigation  of  the  facts. 
This  includes  access  to  the  relevant  information  and  documents  and 
the  power  to  issue  subpoenas. 

Fourth,  the  complaint  review  agency  must  be  required  to 
complete  individual  investigations  in  a  timely  fashion. 

Fifth,  the  complaint  review  agency  should  adopt  an  "early 
warning  program"  to  identify  law  enforcement  officers  who  are  the 
subject  of  an  unusually  high  rate  of  complaints.  The  complaint 
review  agency  can  then  notify  the  appropriate  supervisors  about  the 
possible  need  for  special  training  or  counselling  for  officers  with 
a  high  rate  of  complaints. 

Sixth,  the  complaint  review  agency  should  compile  and  publish 
on  a  regular  basis  data  on  the  nvimber  and  pattern  of  complaints  and 
the  disposition  of  complaints. 

Seventh,  the  complaint  review  agency  should  establish 
appropriate  public  outreach  procedures  designed  to  inform  members 
of  the  public  about  their  right  to  file  complaints  and  the 
procedure  for  filing  such  complaints.  Wherever  a  law  enforcement 
agency  regularly  deals  with  persons  whose  primary  language  is  not 
English,  all  procedures  should  be  in  the  languages  of  those 


^  The  problems  with  interpreting  official  data  on  complaints 
filed  are  discussed  in  Walker  and  Bumphus,  "Evaluatingf  the 
Effectiveness  of  Civilian  Review." 
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persons.  An  effective  outreach  program  should  also  include  a  24- 
hour  toll-free  hotline  to  receive  complaints.  The  Los  Angeles 
police  department  (LAPD) ,  for  example,  has  established  such  a 
hotline. 

In  conclusion,  I  would  like  to  say  that  H.R.  2119  meets  the 
requirements  I  have  specified  above.  I  urge  you  to  vote  for  H.R. 
2119. 
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Civilian  Review:  The  New  National  Consensus 

Procedures  for  civilian  review  of  citizen  complaints 
about  police  misconduct  exist  in  60  percent  of  the  big 
cities  in  the  United  States.  A  national  survey  found 
civilian  review  procedures  in  30  of  the  50  largest  cities. 

Civilian  review  procedures  have  spread  rapidly  in 
recent  years.  Ten  have  been  established  since  1588.  Fif- 
teen, or  half  of  the  current  total,  have  been  established 
since  1986.  Three  new  procedures  began  operations  in 
1991  (Long  Beach,  Toledo,  Minneapolis). 

The  spread  of  civilian  review  represents  a  new  nation- 
al consensus  on  civilian  review  as  an  appropriate  method 
of  handling  citizen  complaints  about  police  misconduct. 
This  consensus  reflects  the  judgment  of  elected  offi- 
cials —  mayors  and  city  council  members — in  over  half  of 
the  big  cities. 

Classiflcation  of  Civilian  Re\1ew  Procedures 

Civilian  review  is  defined  as  a  procedure  in  which 
complaints  about  police  misconduct  are  reviewed  at 
some  point  by  persons  who  are  not  sworn  police  officers.' 


*Samuel  Walker  is  Professor  in  the  Department  of 
Criminal  Justice,  University  of  Nebraska  at  Omaha 
and  Vic  Bumphus  is  a  Graduate  Student  in  the 
Department  of  Criminal  Justice,  University  of  Nebras- 
ka at  Omaha.  Research  for  this  report  was  supported 
by  UNO's  University  Committee  on  Research. 


Existing  civilian  review  procedures  vary  greatly.  No 
two  systems  are  exactly  alike.  The  national  survey  clas- 
sifies procedures  according  to: 

(1)  who  does  the  initial  investigation  of  a  citizen  com- 
plaint; and, 

(2)  who  reviews  the  investigative  report  and  makes  a 
recommendation  for  action. 

The  three  types  of  civilian  review  agencies  are:^ 

Class  I.  (a)  Initial  investigation  and  fact-finding  by  non- 
sworn  personnel;  (b)  Review  of  investigative  report  and 
recommendation  for  action  by  nonswom  person  or 
board  consisting  of  a  majority  of  nonsworn  persons. 

Class  II.  (a)  Initial  investigation  and  fact-finding  by 
sworn  police  officers;  (b)  Review  of  investigative  report 
and  recommendation  for  action  by  a  nonsworn  person  or 
bocU'd  which  consists  of  a  majority  of  nonsworn  persons. 

Class  III.  (a)  Initial  investigation  and  fact-finding  by 
sworn  officers;  (b)  review  of  investigative  report  and 
recommendation  for  action  by  sworn  officers;  (c)  oppor- 
tunity for  the  citizen  who  is  dissatisfied  with  the  final  dis- 
position of  the  complaint  to  appeal  to  a  board  which 
includes  nonsworn  persons. 

CommeoL  The  survey  rejects  the  commonly  used  distinc- 
tion between  "internal"  and  "extcrncd"  review  proce- 
dures. Some  of  the  existing  procedures  (i.e.,  Chicago, 
Detroit)  are  "internal"  in  the  sense  that  the  staff  are 
employees  of  the  police  department  or  police  commis- 
sion. Because  the  staff  members  are  not  sworn  officers, 
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however,  these  procedures  provide  an  independent 
review  of  complaints.  By  contrast,  the  Kansas  City  Office 
of  Civilian  Complaints  is  "external"  to  the  police  depart- 
ment, with  a  civilian  director,  but  complaints  are  inves- 
tigated by  sworn  officers.  Although  nominally  "external," 
it  does  not  have  involvement  of  nonsworn  personnel  at 
the  critical  fact-finding  stage. 

Distribution  of  Existing  Civilian  Review 
Procedures 

Twelve  of  the  30  civilian  review  procedures,  or  40  per- 
cent, are  Class  I  systems.  Fourteen,  or  46.7  percent,  are 
Class  II  systems.  Four,  or  133  percent,  are  Class  III 
systems. 

There  is  no  pattern  to  the  geographic  distribution  of 
civilian  review  procedures.  There  is  no  pattern  to  the 
distribution  of  civilian  review  procedures  based  on  the 
racial  composition  of  the  city.  Procedures  exist  in  cities 
with  a  high  percentage  of  radeil  minorities  (Detroit;  At- 
lanta; Washington,  DC)  and  in  cities  with  relatively  small 
racial  minority  populations  (Indianapolis,  Minneapolis). 

Enabling  Authority 

Most  (23  out  of  30)  of  the  existing  civilian  review  pro- 
cedures have  been  established  by  local  ordinance.  Three 
were  created  by  state  statute  and  four  by  executive  order. 

Creation  of  civilian  review  procedure  by  ordinance 
represents  a  significant  change  from  the  1960s  when  the 
two  most  important  civilian  review  procedures  were 
established  by  executive  order.  In  both  New  York  City 
and  Philadelphia  Ubcral  mayors  created  civilian  review 
procedures  when  their  respective  city  councils  refused  to 
act.  The  civilian-dominated  Civilian  Complaint  Review 
Board  in  New  York  City  was  aboUshed  by  referendum  m 
1966.  The  Philadelphia  Police  Advisory  Board  was 
abolished  by  executive  order  in  1%7. 

Creation  of  a  civilian  review  procedure  by  ordinance 
represents  a  judgment  about  the  need  for  civilian  review 
by  a  majority  of  the  elected  representatives  m  a  par- 
ticular city. 

Power 

■■  None  of  the  existing  civilian  review  procedures  have 
any  power  to  impose  discipline.  All  have  only  the  power 
to  make  recommendations  for  disciplinary  action  to  the 
police  chief  or  police  commission. 

The  Survey 

The  survey  represents  the  first  national  survey  of 
civilian  review  procedures  in  the  United  States.  Re- 
searchers at  the  Criminal  Justice  Department  at  the 
University  of  Nebraska  at  Omaha  conducted  a  telephone 
and  mail  survey  of  the  fifty  largest  cities  (based  on  the 
1990  Census) .  Police  departments  were  contacted  by 
telephone  and  department  spokespersons  were  bter- 
viewed  concerning  procedures  for  handling  dtizen  com- 
plaints. Where  a  civilian  review  procedure  existed. 


documents  regarding  the  structure  and  process  of  the 
procedure  were  requested.  These  documents  were  used 
to  verily  the  information  obtained  in  the  telephone 
interviews. 

The  Question  of  Effectiveness 

The  survey  did  not  address  the  question  of  effective- 
ness. To  date,  there  have  been  no  independent  evalua- 
tions of  the  effectiveness  of  civilian  review  procedures  in 
the  United  States. 

The  number  of  complaints  filed  in  a  particular  city, 
and  the  rate  per  population,  do  not  permit  meaninghil 
comparisons  of  different  cities.  A  low  rate  of  complaints 
may  only  reflect  a  lack  of  public  confidence  in  the  com- 
plaint process;  a  high  rate  of  complaints  may  reflect 
public  confidence  in  the  process. 

Many  police  depeirtmcnts  and  civilian  review  agencies 
publish  summary  statistics  on  the  percentage  of  com- 
plaints sustained  or  not  sustained.  It  is  impossible  to 
evaluate  those  figures  without  independently  investi- 
gating the  original  complaint,  how  the  complaint  was 
handled,  and  whether  the  decision  was  appropriate  given 
the  facts  of  the  case. 

Other  Civilian  Review  Agencies 

The  survey  studied  civilian  review  procedures  only  in 
the  SO  largest  cities  in  the  United  States.  Additional 
civilian  review  procedures  exist  in  Rochester,  NY; 
Hartford,  CT;  Berkeley,  CA;  Flint,  MI;  San  Diego 
County,  CA;  Dade  County,  FL.  At  least  six  civilian 
review  procedures  exist  in  Canada  (Toronto,  Montreal, 
British  Columbia,  Manitoba,  Quebec,  the  Royal 
Canadi^in  Mounted  Police),  four  in  Australia,  and  one 
covering  the  police  in  England.^ 

Unanswered  Questions:  The  Need  for  Further 
Research 

Civilian  review  is  an  extremely  complex  and  controver- 
sial subject.  Many  questions  about  the  stnicture,  process, 
and  effectiveness  of  them  remain  unanswered.  The  most 
important  questions  include: 

(1)  The  EITectlveness  orCiviliaD  Review.  No  inde- 
pendent  evaluations  of  the  effectiveness  of  civilian 
review  have  been  conducted.  Meaningful  evaluation 
could  be  done  through:  (a)  public  opinion  surveys  to 
determine  whether  the  existence  of  a  civilian  review  pro- 
cedure is  associated  with  more  positive  evaluations  of 
police  performance  and/or  greater  confidence  in  the 
complaint  process;  (b)  comparative  audits  of  complaint 
processes  to  determine  whether  civilian  involvement  is 
associated  with  more  thorough  investigations  and/or 
more  recommendations  for  disciplinary  action  where 
complaints  have  been  sustained. 

(2)  The  Administration  of  aviiiao  Review  Procedurei. 

Existing  civilian  review  procedures  vary  considerably  in 
terms  of  their  procedures  and  authority.  Some  have  sub- 
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poena  power,  while  others  do  not.  Some  conduct  public 
hearings,  while  others  do  not.  Some  have  the  power  to 
make  recommendations  about  general  police  policies, 
while  most  do  not.  There  are  differences  in  how  com- 
plaints are  accepted  for  review  (at  police  stations  only  vs. 
other  locations;  in-person  vs.  in-writing  vs.  telephone). 

Comparative  case  studies  of  several  local  civilian 
review  procedures  would  begin  to  serve  to  identify  the 
conditions  of  an  effective  and  efficiently-run  civilian 
review  procedure. 

(3)  The  Politics  of  Civilian  Review.  Civil  rights  activisU 
have  been  calling  for  civilian  review  of  the  police  for  over 
thirty  years.  Until  recently  they  have  been  largely  unsuc- 
cessful. The  recent  growth  of  civilian  review  procedures 
suggests  a  significant  change  in  the  political  context. 
What  factors  are  associated  with  the  creation  of  a  local 


civilian  review  procedure?  Changing  city  demographics? 
A  new  majority  on  city  council?  Mayoral  leadership?  A 
decline  in  the  effectiveness  in  opposition  from  the  police 
department? 

Endnote 

1.  A  noDsystemaiic  collection  of  material  on  civilian  review  boards  is 
found  in  International  Association  of  Civilian  Oveisight  of  Law 
Enforcement  (lACOL£),  Compendium  of  Intemnuonat  Civilian 
Ovenigfu  Agencies  (Evanston,  IL:  lACOl-E,  1989). 

2.  A  similar  classification,  using  different  terminology,  was  created  by 
Wayne  Ketsleller,  "Who  Disciplines  the  Police?  Who  should?,"  in 
William  A.  Geller,  ed.,  Police  Leadcnhip  in  America:  Crisis  and  Oppor- 
tunity (New  York;  Praeger,  1985),  pp.  149-182.  Keistetter's  "Civilian 
Review^*  is  the  same  as  Oass  I  in  this  report;  his  "Civilian  Input" 
similar  to  Qass  II  here;  "Cvilian  Monitor,"  similar  to  Oass  III  here. 

3.  lACOLE,  Compendium  of  Inicmadonal  Civilian  Oversi^  Agencies 
(1989). 


Table  1  •  Civilian  Revkw  Agencies  In  the  50  Largcsl  U.&  Cities 

Number                Method  of 
Name  of              Date          Enabling                                 of                    Appointment                                                                        Other 
Giy                              Orpoizalion           EaL           Authority           Qass        Memben             Board/Director                    Responsibilities                  Characteristics 

New  York.  NY 

CivilijB 
Complaint 
Review  Board 

1987 

Ordinaoc« 

II 

12 

6  by  mayor 
6  by  council 

Reviews  all  citizen 
complaints— makes 
recommendations 

Also  makes  training  and 
policy  recommendations 
to  police  agency 

Los  Aagelei,  CA 

I  menial 

None 

Chicago.  IL 

Police  Board 
(Office  of 
Professional 
SUndards) 

1974 

Ordioaoce 

20 

^  mayor 
(approved  by  council] 

Receives  and  investigates 
all  complaints  of  police 
misconduct — makes 
recomfflendstions 

The  Office  of 
Frofcssionat  Standards 
operates  under  the 
authority  of  the  police 
board,  separate  from  Ihe 
police  department 

Houston.  TX 

QviltaQ  Review 
Committee 

1990 

Ordinance 

II 

21 

^  mayor 

Reviews  complaints  of 
exce&sive  force,  serious 
bodily  injury,  or  death 

The  Review  Committee 
has  21  members  divided 
into  3  separate  panels 

PhiUdelphia.  PA 

lotenul 

None 

Sao  Diego,  CA 

Citiien  Review 
Board 

1988 

Ordinance 

II 

20 

By  city  manager 

Reviews  ill  citizen 
complaints — makes 
rccom  meads  tioos 

Dctjoit.  MI 

Board  of 
Commissioners 
(Office  of  Chief 
Investigator) 

1974 

Ordinance 

5 

By  mayor  (approved 
by  council) 

Receives  and  investigates 
all  complaints— mskes 
recommendations 

The  Office  of  the  Chief 
Investigator  handles  all 
investigations  and  is 
staffed  by  civilian 
investigators 

Dallas.  TX 

Ciliien's  Police 
Review  Board 

1988 

Ordinance 

II 

13 

By  city  council 

Reviews  shooting  and 
other  complaints — makes 
recommendabons^ 

PboeoU.  AZ 

Disciplinary 
Review  Board 

1986 

Adrainbtrative 
Order 

III 

5 

Reviews  disciplinary 
decisions— makes  further 
recommendations 

Board  consists  of  four 
sworn  officen  and  one 
citizen 

SanAntonio.TX 

lolemal 

None 

Sao  Jose,  CA 

latemal 

None 

Indianapolis.  IN 

Citizens  Police 

Complaint 

Office 

1989 

Ordinance 

II 

9 

3  by  mayor 
3  ^council 
3  by  police  (fwora) 

Reviews  complaints  of 
excessive  use  of  force, 
abuse  of  authority,  and 
discourtesy— makes 
recommsadatiofis 

Citizens  Police  Com- 
plaint Office  Is  an  inves- 
tigative office  headed  by 
a  director  appointed  by 
the  Public  Safely  Director 

Baltimore.  MD 

Complaint 
Evalustioo  Bovd 

1977 

Suie  Sutute 

II 

7 

The  board  consists  of 
7  tUie  agency  beads 
or  their  delegates 

Reviews  complaints  of 
discourtesy  aad  excessive 
use  of  force — makes 
recommendations 

In  association  with: 

Center  for  Public  Affairs  Research 


Colleje  of  Public  Affain  lod  Coffliavaity  Seivicc 


Univcnily  of  Nebraska  at  Omaha 


337 


Focuc  Criinliul  Juttkc  Policy 


Number                Mdkodof 
NiMot             Daw          EubU«(                               »t                  AppoiiUeat                                                                  Otker 
aif                          Ofjuiiatia*          Eit         Aaihariif         CUa       Mcoben           BotnUDindor                  RspooiibiliUa               Ounderiuia 

SiQ  Tnaaioa,  CA 

Office  o( 

atiicu' 
ConpUlnH 

1983 

Onli*aac* 

I 

1 

Dincaorannlaisd 
tqrFoUoeCooiiii.!.:: 

Reoeivea  aad  ioveatigalea 
all  ooopbinta— eukea 
recoffiffleadatioai 

Tke  Office  of  adzea-a 
Cooiilalatt  la  headed  by 
ooe  director  wlw 
caodects  Invettigatiooa 

JackKHniUcFL 

lalenul 

Noo* 

Col<iiiiba.OH 

Uknul 

Noac 

FIratKl  Police 

im 

SuleSuiMe 

I 

s 

BjrOowcnor 

Reoeivea  lod  lovestipla 
compUiDti  o(  cxcetttve 
(orcc  aad  abeaive  Ija- 
g«age — Bukea  recMoflMa- 

Investicstes  sod  reviews 
sllegsUoas  of  ffliscoodud 
a|slest  all  public 
employees 

Mein|>bi<,TN 

laleful 

Nose 

WiiUii(l>ia,OC 

Oviliia 
Coopbiat 
Review  Boanl 

1980 

OnJiiuace 

I 

7 

^aiayof  (approved 
brcoeadl) 

Receivea  aad  iavotiplea 
allcitiieacoaplaialt- 
flukea  reoooiBMadatioaa 

BoUaa,MA 

lalenul 

Nooe 

Seattle,  WA 

lalerul 

Nooe 

BPMO.TX 

lalenul 

Nose 

NuMUcTO 

laicnal 

Noae 

Clev«b><I.OH 

Police  Review 
BoudXXnoeol 
Prafeauoul 
Suoilanll 

I9SS 

Onliauc* 

I 

5 

^auTor  (approved 
bycoucU) 

oooplaiat— aukea  fcooo- 
neadaliooa 

The  Office  olProfea- 
siooal  Stjadards  b  ooa* 
posed  of  both  dviliaas 
aad  wore  suff  sad  iavet- 
tigaiesallcoaplaiaaof 
police  oiiscoodact 

New  Orient  LA 

Offiaof 
Maaidpal 
Inali(llioa 

t9U 

OnUaaaca 

1 

1 

Direcurappoialed 
bfm*roi 

lavvttigalea  aad  icviewa 
all  ooapbiaa  at  police 

TVOOiosofMealclpal 
lovestlgalio*  ooadacu 
iavesliptioa  aad  review 
of  Biscaaded  lavolviaf 

thedly 

Denver,  CO 

lalenil 

Noa* 

AuUo.'nC 

iMeraal 

Nooe 

Fo<lWMtl>.TX 

lalenul 

Nou 

OkUho<uai]r,OK 

lalenul 

Noae 

Pixil<wl,OR 

Police  lalenul 
lavodplioat 
Aadiliat 
Coamlnec 

1982 

Of4iauoe 

II 

U 

CoQBiilteecoQMSti 

(electtdh-pleill 
ddlcaa 

«i  Mfiovi  ooe* — makes 
ncommeadalioas 

KuiuQly.MO 

Office  of  Qliie* 
Coaptalau 

I9U 

Eaecedve 
OSer 

n 

I 

Director  appojaled 
lyoujnr 

police  mlicooduct— 
■aie*  recocamead^tiooi 

Tbe  Office  of  aUiea 

CompliiaUkasaSaieiB- 

bcfsuffbesdedbya 

case*  sod  Biakes  recooi- 
Beads  tioos 

LoofBeacKCA 

Cilizea  Police 

ConpUiat 

Cooniaioa 

1991 

Oidiaaace 

I 

11 

^■ijior  (approved 
brcoucU) 

Investigilea  lad  reviews 
compUiatt  of  police  mU- 
coadact,  exoeutve  force, 
Calie  atTcst.  and  nci<I  or 

reooaaendatioas 

Tbe  CoBBissioa  has  sa 
iadepeadeat  iavestigslor 
not  sssocisled  with  (he 
police  depsnmeni  who 
coeductssll  investigjliofls 

Taaoa,AZ 

aOuu- Police 

Adviaory 

Cooimlllee 

19S2 

Ordiaaace 

UI 

13 

Brcilyca«>cil-4lie 
Police  Ckiefaadaijr 
Maaaeeranmea- 
beraaSo 

ia  cases  tllcgiog  iosde* 
qaate  policies  sad  proce- 
daresorviolatioaof 
olsdatprocedaRs 

Tbe  CoBoiittce  Is  con' 
prised  of  both  swon  aad 
ooaawon  pefsooael 

la  aaaodalioa  with: 

Ceaier  (or  Piblie  Aflain  Reacaick 
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Tabkl  (conttmicd)  ■  CiviUan  Review  Agmciet  in  the  50 Largea  U.S.  Odes 


L 


L 


C 


Number                MclkodoC 
NameoC              Ditc          Eublii(                                 o(                    Appoiotmcsl                                                                       Otlier 
aiy                           Orpsiulioii          Eit          Aalboriljr          Class        Memben            Boinl/Direoor                   Rapouibilida                OuncUrisUci 

St  Lo.il.  MO 

Board  of 
Commissioner* 

1989 

Suie  Statute 

III 

4 

By  Governor 
(approved  by  Seaale) 

Servei  ai  appellate 
review  in  cases  alleging 
police  misconduct 

OurloncNC 

Inlerul 

Nooe 

AlIanU.CA 

Civiliaa  Review 
Board 

19M 

Adminislnlive 
Onler  (mayor) 

II 

22 

By  mayor  (approved 

fayCMDdl) 

eicessive  force,  serious 
bodily  injaiy,  or  deatb — 
makes  recommendations 

consisb  of  22  memben 
divided  between  4 
panels — board  also 
reviews  complaints 
against  tbe  Department 
of  Corrections 

Virginia  Beach.  VA 

Internal 

None 

A]buqueit)ue.  NM 

ladependeal 
Counsel 

1987 

Ordinaocc 

II 

1 

ByciiycDuocil 

Reviews  complaints  and 
findings  of  internal 
a^ain  In  allegations  of 
police  misconduct 

The  Independent  Coun- 
sel b  an  attorney  hired  by 
the  city  council  who 
reviews  police  internal 
investigations 

Oakiaii(l.CA 

Cili2eas' 

Complaint 

BoanI 

1980 

Ordiaaaec 

I 

7 

By  mayor  (approved 
by  council) 

Investigates  and  reviews 
complaints  of  excessive 
force;  appellate  review  of 
case  of  nonforce — makes 
recommendations 

The  board  has  original 
jurisdiction  over 
complaints  of  excessive 
force  and  appellate  juris- 
diction overnonforce 
complainU 

Pimkorgll,PA 

OfGce  of 

Professional 

Responsibility 

I9S« 

Ordiuace 

U 

1 

Chief  lovestip  lor 
appointed  by  public 
ufety  director 

Invcstigites  and  reviews 
complaiab  of  miscon- 
duct—makes recommea- 
dations 

Investigates  and  reviews 
all  public  safely 
employee  complaints — 
office  has  4  support  staff 
memben 

Sacrameato,  CA 

Internal 

None 

Mioaeapolis.  MN 

Civiliaa  Police 
Review  Aulkority 

1990 

OrdiiuDce 

1 

7 

4  by  council 
3  ^  mayor 
(approv^  bycouncilj 

Investigates  and  reviews 
all  complaints  of  police 
misconduct— makes 
recommendations 

To  bepn  operation  April 
1991 

Tulia.  OK 

Internal 

None 

Hoaolulu,  Hi 

Police 
Commission 

1972 

Ordtoaacc 

I 

7 

By  Oovemor 

Investigates  and  reviews 
cooiplainta  of  miscon- 
duct on  the  pari  of  police 
enptoyees,  including 
civilian  personnel 

The  Commission  u:ilizes 
4  support  surf  who  are 
full-time  paid  employees 

andooali,  OH 

Office  of 
Municipal 
Investiption 

1979 

OrdiuDcc 

I 

Cliier  Investigator 
appointed  by  mayor 

Investigates  and  resdews 
all  complaints  of  police 
m  iscond  uct— ma  kes 
recommendations 

Investigations  and 
reviews  complaints 
involving  all  city 
employees 

Miami,  PL 

Office  of 

Professional 

Compliance 

1986 

Ordiiutice 

II 

11 

By  city  manager 
(approved  by 
council) 

Reviews  complaints  of 
police  misconduct — 
makes  recommendations 

Fresno,  CA 

Ombudsman's 
Offlce 

1989 

Ordioancc 

II 

1 

By  mayor  (lured) 

Reviews  all  complaints 
involving  ihots  fired, 
verbal  intimidation- 
makes  recommendations 

Omaha.  NE 

Public  Safety 
Finding  Review 
Board 

1975 

Executive 
Older 

III 

8 

By  mayor 

Conducts  appellate 
review  of  cases  alleging 
police  misconduct 

The  board  consists  of  the 
Mayor.  Chief  of  Police, 
Public  Safety  Director, 
Human  Relations  Direc- 
tor. City  Attorney,  one 
city  councilmember,  and 
two  citizen  volunteen 

Toledo.  OH 

Crvilian  Review 
Board 

1991 

Ordiaiace 

II 

11 

By  mayor 

Reviews  complaints  of 
police  misconduct — 
makes  recommendations 

BuDaio.  NY 

Iitemal 

Nooe 
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Table  2  •  CMllui  Rnkw  > 


^ByPateofCTMlioo' 


1991 


1990 


1989 


1988 


1987 


1936 


19SS 
1984 


Toledo 
Long  Beach 

Houston 
Minoeapolis 

Indiana  polit 
St.  Louis 
Fresno 

San  Diego 

Dallas 

Qeveland 

New  York  Qty 
Albuquerque 

Phoenix 

Miami 

Pittsburgh 


Atlanu 


19S3 


1982 


SanPnodsco 
Neir  Orleans 
Kansas  aty 


District  of  Columbia 
Oakland 


dncinnati 


1975       Omaha 

1974       Detroit 
Chicago 

1772       Honolulu 


'Data  Indicile  year  iitboriud.  Some  igudo  were  ••Uunud  ia  om  ycir 
but  not  operatioMl  oalil  a  year  later.  Dalo  alao  Micate  the  year  tbe  ajeacy 
otiuiaed  audiorily  owr  dvillaa  oomptalola.  Some  ageoda  were  esuMutcd 
eariier  but  Hi  aol  have  rcapootibiliqr  over  dviliaa  cotipUioll. 


Focus:  Crimirut  Justice  Policy  is  published  by  the  Center  for 
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Patterns  of  Homicide  in  Omaha 
Are  Examined 

The  Center  for  Public  Aflairs  Research  offers  a  three- 
part  report  examining  patterns  of  homicide  in  Omaha  for 
the  past  fifteen  years. 

•  Patterns  in  Omaha's  Homicide  Rate 

This  report  examines  the  overall  trends  and 
characteristics  of  homicide  in  Omaha  from  197S  to 
1989. 

•  Alcohol  Use  as  a  Contributor  to 

Homicide 

A  Longitudinal  Study  of  Alcohol  Use  and 
Homicide  In  Omaha,  Nebraska:  1975-1989 

This  report  deals  exclusively  with  alcohol  use 
and  homicide.  The  alcohol-homicide  relationship 
is  an  extremely  important  one,  and  this  paper  at- 
tempts to  explain  the  nexus  between  alcohol  users 
and  homicide. 

•  Social  and  Economic  Correlates  of 
Homicide  in  Omaha:  1975-1990 
(forthcoming) 

The  third  report  will  look  at  neighborhood  and 
social  correlates  of  homicide  u  Omaha. 

For  informatioo  on  these  or  other  reports,  write  or  call 
the  Center  for  Public  Affairs  Research,  Peter  Kiewit  Con- 
ference Center,  University  of  Nebraska  at  Omaha,  Omaha, 
NE  68182;  (402)  595-2311. 
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THE  EKKECTIVENESS  OF  CIVILIAN  REVIEW: 

OBSERVATIONS  ON  RECENT  TRENDS 

AND  NEW  ISSUES  RECARDINC  THE  CIVILIAN 

REVIEW  OK  THE  POLICE 


Samuel  Walker 

Universiiy  of  Nebraska  al  Omaha 


Vic  W.  Uuiiiplius 

Michigan  Stale  University 


Civilian  review  of  Uic  police  has  been  a  conlrovcrsial  issue  in 
policing  for  nearly  forty  years  (Terrill,  1991).  The  concept  is  defined 
as  a  procedure  under  which  citi/en  coniplainlii  against  police  officers 
arc  reviewed  al  some  point  by  persons  who  are  not  sworn  officers. 
Virtually  all  proposals  for  civilian  review  were  defeated  in  the  1960s, 
but  in  the  last  few  years  the  concept  has  spread  rapidly  among  big-city 
police  deparUnents.  By  1992  over  two-thirds  (68%)  of  tlie  police  de- 
partments in  the  50  largest  cities  had  some  form  of  civilian  review 
(Walker  &  Bumphus,  1991;  Walker,  1992).  This  pa|)er  reports  the 
findings  of  a  survey  of  tlje  50  largest  cities  and  discusses  tlie  important 
new  questions  raised  by  tljis  data. 

The  cenual  issue  regarding  civilian  review  has  u-aditionally  been 
the  question  of  whetlier  it  is  appropriate  for  citizens  to  be  involved  in 
the  complaint  process.  The  police  have  opposed  civilian  review  on  the 
grounds  Uiat  the  concept  intrudes  on  their  professional  autonomy,  that 
persons  who  are  not  police  officers  are  not  competent  to  evaluate  police 
actions,  and  out  of  fear  of  gre;Uer  scrutiny  of  police  behavior.  The 
civilian  review  issue  has  also  been  a  civil  righLs  issue,  pitting  tJie 
African-American  community  against  predominantly  white  police  de- 
piirlmenls. 
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To  a  grcal  cxlcnl,  llicsc  tratlilional  issues  have  been  sellled.  The 
cily  councils  in  iwo-Uiirds  of  ihc  largest  cilies  have,  in  effect,  made  a 
legislative  finding  llial  some  form  of  civilian  review  is  an  appropriate 
response  to  tlie  problem  of  police  misconduct.  This  development  shifts 
the  ground  to  a  different  set  of  questions.  The  central  question  con- 
cerns the  effectiveness  of  civilian  review.  Does  it  work?  Or,  more 
precisely,  is  one  form  of  complaint  review  more  effective  than  oliicrs? 
This  raises  a  host  of  subsidiiiry  questions.  I  low  is  effcctivcnCvSS  de- 
fined? What  measures  of  effectiveness  are  appropriate?  1  low  useful  is 
official  data  on  citizen  complaints  and  iJie  disposition  of  complaints? 
This  paper  examines  these  and  other  new  questions  raised  by  the  recent 
dcveloj}menLs  in  tlicarca  of  civilian  review. 


THE  50-ClTY  SURVEY:  FINDINGS 

Meihodology 

In  die  spring  of  1991  a  survey  was  conducted  of  citizen  complaint 
procedures  in  the  50  largest  cities  in  Uie  United  States  (Walker  & 
Bumphus,  1991).  An  initial  telephone  ini|uiry  determined  whether  the 
police  department  had  any  form  of  citizen  input  in  the  complaint  pro- 
cess. If  tlie  answer  was  yes,  the  respondent  was  asked  to  describe  the 
.process  and  also  to  forward  official  documents  describing  the  com- 
plaint process.  On  the  basis  of  die  telephone  interviews  and  die  official 
documents,  citizen  complaint  procedures  were  dien  analyzed  and  cate- 
gorized according  to  a  diree-part  classification  system.' 

Principal  Findings 

The  survey  found  some  form  of  civilian  review  in  30  of  the  50 
police  departments.  Between  April,  1991  and  October,  1992,  civilian 
review  procedures  were  adojHcd  in  four  additional  cities,  bringing  die 
touil  to  34,  or  68  i)crccnt  of  die  toUil  (Walker,  1992).2  The  survey  also 
found  an  accelerating  Ucnd  lowiird  civilian  review.  Nineteen  of  the  34 
(55.8%)  have  been  csUiblished  since  1986,  widi  eight  esuiblishcd  be- 
tween 1990  and  1992  alone.  An  earlier  survey  (West,  1988)  identified 
a  total  of  15  civilian  review,  or  external  review  procedures  in  die  entire 
country  by  1987. 
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There  is  some  ainbiguily  regarding  llie  exact  dale  some  civilian 
review  procalures  were  created.  In  some  insiances,  cily  councils 
passai  an  ordinance  creating  a  new  |)rocedure  in  one  year  but  did  not 
actually  begin  its  operation  until  lite  iollowing  year.  In  some  cities 
(New  York  City  [Kalin,  1975J,  Chicago,  Milwaukee)  preexisting  units 
or  agencies  were  revised  several  times  over  ilie  years.  The  survey  de- 
fined the  effective  creation  date  as  iJie  point  when  non-sworn  persons 
gained  some  involvement  in  the  complaint  process.-^ 

Civilian  review  ap|x^ars  to  be  a  nationwide  phenomenon,  witli  no 
geographic  region  underrepresented.  'Hie  demographic  characteristics 
of  cities  also  do  not  ap|)ear  to  be  a  factor.  Civilian  review  procedures 
exist  in  cities  with  small  African -American  populations  (Indianapolis, 
Minnca|)olis)  as  well  as  lliose  with  large  minority  populations  (Detroit, 
Atlanta).  The  trend  toward  civilian  review  also  apjXiars  to  be  an  inter- 
national phenomenon,  at  least  in  English-speaking  countries,  with  the 
establishment  of  new  procedures  in  England,  Canada  and  AusU'alia  in 
the  I9H()s.  1'he  United  Kingdom  credited  a  national  system,  llie  Police 
Complaints  Authority  (PCA)  in  1985  (Goldsmith,  1991). 


Types  of  Civilian  Review  Procedures 

The  survey  also  found  considerable  variation  among  civilian  re- 
view procedures  in  terms  of  llic  degree  of  civilian  input  and  oiKraling 
procedures,  llie  degree  of  civilian  input  is  the  crucial  factor  in  civilian 
review.  "Degree"  in  this  context  refers  to  tlie  exact  point  in  liie  com- 
plaint process  at  which  non-sworn  persons  paiticipate.  The  three  key 
|)oints  are:  (1)  the  initial  fact-finding  investigation;  (2)  the  review  of 
investigative  reports  and  tlie  power  to  recommend  action  by  liie  chief 
executive;  (3)  llie  review  of  decisions  already  t^iken  by  the  chief  execu- 
tive. Hie  survey  devclo|)cd  a  Uirec-part  classification  system  (Walker 
&  Buniphus,  1991).  This  closely  resembled  classification  systems  dc- 
velo|Kxl  by  Kersleller(1985)  and  Pellerson  (1991).'* 

Class  I  systems  are  those  in  which  the  initial  fact-finding  investi- 
gation is  done  by  individuals  who  are  not  sworn  police  officers.  Tlieir 
re|)orLs  go  to  a  person  (or  |)crsons)  who  is  also  not  a  sworn  officer,  and 
who  makes  a  recommendation  to  the  chief  executive  for  action.  Class 
II  systems  are  those  in  which  the  fact-finding  investigation  is  done  by 
sworn  officers,  but  llie  recommendation  to  the  chief  executive  is  made 
by  a  |)erson  (or  persons)  who  is  not  a  sworn  officer.  Class  III  syslems 
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arc  lliosc  in  whicli  llic  iniiial  facl-rinding  and  rccuinincndalion  arc  done 
by  sworn  officers;  if  llic  complaining  parly  is  unsatisfied  wiUi  llic  dis- 
posilion  of  llic  coniplainl,  he  or  she  may  appeal  llial  decision  lo  a  \icr- 
son  who  is  nol  a  sworn  officer,  or  group  of  persons  ihal  includes  al 
Icasl  some  non-sworn  persons. 

Since  llie  1991  survey  was  conducled,  iwo  cilies  (Sealllc  and  San 
Jose)  have  crcaled  "audilor"  syslems  dial  do  nol  fil  neady  inlo  any  of 
llie  ihrce  classes.  Under  Ihesc  syslems,  a  non-swoni  [xirson  has  Ihe 
aulhorily  lo  oversee  die  complainl  process,  and  may  make  rccommen- 
dalions  lo  police  invesUgalors,  bul  has  no  power  lo  make  recommenda- 
lions  for  discipline.  The  audilor  approach  fiLs  Uic  classificalion  syslem 
crealcd  by  Pcllcrson  (1991:276). 


General  Features 

Several  fealurcs  are  common  lo  all  exisling  civilian  review  proce- 
dures. Firsl,  none  have  die  power  lo  impose  discipline  on  a  police  offi- 
cer and  can  only  make  rccommendalions  lo  die  police  chief  cxcculivc 
(Pcllcrson,  1991).^  Granling  a  civilian  review  agency  llie  power  lo  im- 
pose discipline  would  require  a  change  in  exisling  civil  service  laws,  as 
well  as  collcclive  bargaining  conuacls  in  inosl  cilies. 

Second,  26  of  die  30  procedures  idcnlified  in  1991  were  csUib- 
lishcd  by  municipal  ordinance  or  slale  suilule.  This  represenls  a  sig- 
nificant change  from  die  pallern  in  die  1950s  and  1960s  in  which  die 
firsl  iwo  iniporlanl  procedures,  in  Philadelphia  (Coxe,  1965;  Hudson, 
1972;  Terrill,  1988;  Walker,  1990)  and  New  York  Cily  (Kalin,  1975), 
were  crealcd  by  cxcculivc  order.  Because  diey  did  nol  rcpresenl  a  de- 
cision by  a  majority  of  die  elcclcd  represenlalives,  ihey  were  politically 
and  administratively  vulnerable.  The  Philadelphia  Police  Advisory 
Board  (PAD)  was  abolished  by  the  executive  order  of  a  subsequent 
mayor.  An  expanded  and  more  civilian  version  of  die  New  York  Cily 
CCRB  was  abolished  by  referendum.  Thus,  current  civilian  review 
procedures  are  on  more  solid  legal  footing  and  represent  a  broader 
community  consensus  dian  earlier  procedures. 

The  extent  of  diis  community  consensus  is  indicated  by  a  1992 
public  opinion  poll  that  found  broad  public  support  for  civilian  review. 
The  Louis  Harris  (1992)  organization  surveyal  1,248  adulls  and  found 
dial  80  percent  favored  review  of  ciu/xn  complaints  by  mixed  teams  of 
police  and  non-sworn  investigators;  15  percent  supported  investigations 
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by  iion-sworn  |X^rsons  only,  while  only  four  pcrcail  suppoitcU  Uic  ira- 
dilional  approach  of  having  cili/jcn  coniplainLs  reviewed  entirely  by 
lX)lice  olTicers.  Third,  the  survey  revealed  some  of  ihe  problems  in- 
volved in  Uie  commonly  used  lerminology.  The  public  and  Uie  media 
generally  reler  lo  these  groups  as  "civilian  review  boards." 

The  national  survey  of  civilian  review  procedures  also  found  tlial 
the  term  civilian  review  Ixfard  is  a  misnomer.  Not  all  of  the  existing 
review  proce(.lures  involve  a  multi-member  lx)ard.  Several  are  niunici- 
pal  agencies  wiUi  a  single  director  (Walker  &  Bumphus,  1991).  The 
generic  term  "civilian  review  procedure"  is  a  more  accurate  descriptor 
tlian  civilian  review  board. 

I'he  term  "indc|)endent"  is  also  extremely  ambiguous  and  the 
source  of  much  misunderstanding.  The  Cincinnati  Orfice  of  Municipal 
Investigations  is  iiide|)endent  in  tlie  sense  tliat  it  is  an  agency  separate 
from  the  |X)lice  deparunent.  The  Professional  Standards  Section  of  Uie 
Detroit  Police  Depcirtment,  on  tlie  otlier  hand,  is  under  tlie  jurisdiction 
of  the  Board  of  Police  Commissioners  and,  thus,  might  be  viewed  by 
.some  observers  as  not  inde|x;ndenl  (Littlejohn,  1981).  However,  the 
investigative  fact-fmding  in  Deyoit  is  done  by  |x^rsons  who  are  not 
sworn  officers.  Consequently,  the  50-city  survey  deemed  it  inde|KMi- 
dent.  The  Kansas  City  Office  of  Citii^en  Complaints  (1983)  is  a  sepa- 
rate municipal  agency,  witli  a  director  who  is  not  a  sworn  officer  and 
an  ollice  in  a  building  sc|)arate  from  j)olice  headi|uai lers.  However,  ilie 
fact-finding  in  Kansas  City  is  done  by  sworn  officers  in  llie  internal  af- 
fairs unit.  This  makes  the  review  of  complaints  in  Kansas  City  much 
less  inde|)endent  of  the  police  department  tlian  tlie  procedure  in  Detroit. 


UNANSWERED  QUESTIONS 

Explaining  the  Puller  ns  of  Growth 

The  recent  growth  of  civilian  review  procedures  has  not  received 
close  attention  by  police  scholars.  Widi  the  exception  of  Terrill  (1991) 
and  West  (1988),  lliere  is  no  general  overview  of  this  rapidly  changing 
area  of  |H)licing.  1'here  is  a  detailed  analysis  of  the  creation  of  only  one 
of  tlie  current  systans  (Littlejohn,  1981).  Occasional  surveys  of  vari- 
ous agencies  are  conducted  by  private  organi/iUions  (New  York  Civil 
Liberties  Union,  1993)  but  the  resulting  reports  often  lack  im|X)rtanl 
data  and  do  not  reach  a  wide  audience. 
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The  agenda  for  future  resciircli  on  civilian  review  includes,  al  a 
minimum,  explaining  liie  recent  growdi  of  llie  phenomenon  and  devel- 
oping more  detailed  comparative  dala,^ 

Some  observations  about  tlie  history  of  civilian  review  suggest  the 
direction  tliat  research  might  take.  In  llie  1960s,  tlie  two  major  civilian 
review  procedures  were  abolished.  Both  had  been  crciited  by  liberal 
Republican  mayors  in  response  to  tlie  demands  by  civil  rights  forces 
and  botli  were  alx)lishcd  primarily  as  a  result  of  pressure  from  local 
police  unions  (Hudson,  1972;  Terrill,  1988).  In  the  case  of  New  York 
City,  a  union-sponsored  referendum  abolished  the  civilian-dominated 
CCRD,  leaving  in  place  a  board  not  dominated  by  civilians  (Kahn, 
1975).  Because  of  tlie  success  of  the  |X)licc  unions,  many  observers 
concluded  that  civilian  review  was  essentially  daid  as  a  p()ssiblc  re- 
form measure.  A  change  evidently  occurred  in  1974,  with  tlie  creation 
of  two  important  review  procedures  (Detroit,  Chicago).  They  were 
followed  by  twelve  oUiers  over  the  next  decade.^  Since  1986,  Uie 
spread  of  civilian  review  has  been  very  rapid.  The  momentum  of  Uiis 
trend  a|)i)cars  to  be  accelerating,  with  the  1991  Rodney  King  beating 
and  its  aflermalli  providing  an  additional  boost.  No  systematic  data 
exisLs  on  cities  smaller  tliaii  the  fifty  largest.  Impressionistic  evidence 
suggests  tluU  dicre  is  increasing  interest  in  civilian  review  in  medium- 
si /.ed  cities.** 

The  trend  of  events  suggesLs  a  signincaiit  change  in  die  balance  of 
power  in  llie  context  of  municipal  politics.  The  most  obvious  possible 
explanation  would  be  the  growth  of  African -American  political  [xjwer, 
particularly  in  iJiose  cities  where  blacks  constitute  a  majority  of  voters 
and  where  black  mayors  have  been  elected.  Black  political  leadership 
was  undoubtedly  a  factor  in  Uie  creation  of  civilian  review  procedures 
in  Detroit  (LitUejohn,  1981)  and  AUanla.  Yet  Uiis  cannot  account  for 
Uie  craition  of  civilian  review  in  cities  wiUi  relatively  small  black 
communities  (Indianapolis,  Minncaixjiis,  Seattle)  and  the  absence  of 
civilian  review  in  some  cities  witli  relatively  large  black  communities 
(Philadelphia).  Nor  is  Uic  election  of  a  black  mayor  the  critical  vari- 
able, in  and  of  iLsclf.  Philadelphia  and  Los  Angeles  have  both  elected 
black  mayors  but  remain  wiUiout  civilian  review  procedures. 

Many  observers  argue  diat  the  creation  of  a  civilian  review  proce- 
dure rajuires  a  well-organized  political  effort  by  a  coalition  of  commu- 
nity groups.  This  was  the  case  in  Indianapolis  (Cradison,  1989)  and 
Minneapolis,  but  it  fails  to  account  for  die  absence  of  civilian  review  in 
cities   with   similar  community   coalitions,   such   as   Los   Angeles 
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(Kipsloii,  1991)  and  Philadelphia  (Coxc,  1988).  A  wcU-organi/xd 
cuaiilion  lias  had  grcal  dilTicully  in  slrcnglliCDing  ihc  cxisling  syslcin  in 
New  York  Cily  (Sicgcl,  1991).  In  short,  a  well-organized  demand  for 
civilian  review  is  probably  a  necessary  condition,  but  not  itself  a  suffi- 
cient one. 

One  major  factor  has  been  the  ap|);irenl  decline  in  tl)e  power  of 
police  unions,  at  least  on  ll»is  issue.  Police  unions  were  the  principal 
force  in  defeating  civilian  review  proposals  in  New  York  City  (Kalm, 
1975)  and  Philadelphia  (Terrill,  1988)  in  die  1960s.  Yet  Uiey  have 
been  increasingly  unsuccessful  in  most  cities.  In  fact,  wiUi  Uie  two 
most  rccendy  created  review  procedures,  Seattle  C^aylor,  1991)  and 
Denver  (Law  linlorcement  News,  1992),  the  police  union  either  ac- 
tively supported  the  proposal  or  chose  not  to  o|)pose  it.  In  both  cases, 
Uie  police  union  concluded  Uiat  .some  form  of  civilian  review  would  be 
udoplal  in  any  event  and  dial  it  could  live  widi  die  present  pro|X).sal. 

Generally  speaking,  police  chiefs  do  not  appear  to  be  active  op|X)- 
nents  of  civilian  review.  This  represents  a  significant  change  fron)  Uie 
I96()s  when  the  International  Association  of  Chiefs  of  Police  adopted  a 
official  slatemenl  opposing  civilian  review  (Police  Chief,  1964).  The 
attitude  of  die  big-city  chiefs  is  best  indicated  by  die  official  position  of 
die  Police  tixecutive  Resciu^ch  Forum  (1981),  which  has  urged  |X)lice 
deparUncnLs  to  establish  and  maintain  effective  systems  of  discipline. 
Aldiough  it  has  not  endorsed  civilian  review,  PliRF  has  not  officially 
op|X).sed  die  concept  eitlier. 

A  ca.sc-study  api)roach  could  serve  to  illuminate  die  process  by 
which  civilian  review  procedures  are  eslablished.  In  virtually  every 
cily,  crciition  of  a  procedure  is  die  result  of  some  immediate  contro- 
versy (usually  a  sluxjting  or  physical  force  incident).  In  each  case, 
however,  there  had  been  a  number  of  similar  incidents  in  the  past,  each 
usually  followed  by  a  |)ro|X)sal  for  civilian  review  (Gradi.son,  1989; 
Taylor.  1991).  The  relevant  quesUon,  dien,  becomes  what  changes  led 
to  die  creation  of  a  civilian  review  procedure?  A  case-study  approach 
could  identify  whedier  die  most  imiXKlanl  change  or  changes  involved: 
(1)  new  mayoral  leadership;  (2)  a  new  comj)osition  on  cily  council;  (3) 
a  new  police  chief;  (4)  changes  in  die  sliatcgy  and  tactics  of  civilian 
review  advocates;  (5)  some  oilier  relevant  factor. 
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The  EffcciLvcncss  of  Civilian  Review 

The  most  frequently  asked  question  about  eivilian  review  is 
whether  it  worlds.  At  present,  it  is  impossible  to  provide  a  definitive 
answer  to  diat  question.  There  are  no  tliorough,  independent  evalua- 
tions of  llie  effectiveness  of  any  procedure,  much  less  any  comparative 
studies.  Studies  by  Hudson  (1972)  and  Perez  (1978;  1992)  are  limited 
by  serious  conceptual  and  mctliodological  problems.  An  evaluation  of 
the  New  York  City  CCRB  by  the  Vera  InsUtute  (1989a,  1989b,  1988) 
addressed  a  limited  range  of  issues. 

The  question  of  effectiveness  raises  a  number  of  problems.  First, 
there  is  no  single  entity  known  as  "civilian  review."  As  llie  50-city 
survey  found,  llierc  are  tliree  general  categories  and  a  number  of  varia- 
tions within  each  category  (Walker  &  Bum|)hus,  1991).  Any  attempt  to 
measure  effectiveness  needs  to  lake  into  account  die  possibility  Uiat 
one  form  of  civilian  review  may  prove  to  be  more  effective  dian  otlicr 
forms.  Common  sense  suggests  that  procedures  widi  greater  resources 
(e.g.,  number  of  stafQ  and  powers  (e.g.,  subpoena  power)  are  more 
likely  to  be  effective  llum  oUier  systems.  By  Uie  same  token,  it  would 
be  dangerous  to  compare  procedures  solely  on  tlie  basis  of  their  formal 
structure  and  ix)wers.  One  procedure  tliat  appears  to  be  more 
"independent"  on  paper  may  be  undermined  Uirough  administrative  re- 
sistance and  thus  be  less  effective  than  anoUicr  system  which  is  nomi- 
nally less  "independent." 

Second,  defining  effectiveness  is  problematic.  There  are  several 
possible  measures  of  effectiveness  tliat  are  related  to  the  different  ob- 
jectives of  the  concept.  Maguire  (1991:186)  identifies  four  distinct 
objectives  of  civilian  review.  They  include:  (1)  maintaining  effective 
discipline  of  U»e  police;  (2)  providing  satisfactory  resolution  of  indi- 
vidual complaints;  (3)  maintaining  public  confidence  in  Uic  police;  and 
(4)  influencing  police  management  by  providing  "feedback  from  con- 
sumers." A  comprehensive  evaluation  of  effectiveness  would  Uike  into 
account  all  four  of  Uiese  dimensions  of  civilian  review. 

In  die  minds  of  its  advocates,  the  primary  objective  of  civilian  re- 
view is  to  provide  a  more  independent  review  of  citi/xn  complaints 
(ACLU,  1966).  The  assumption  has  been  tliat  i)crsons  who  are  not 
sworn  |X)lice  officers  are  likely  to  conduct  a  more  diorough  investiga- 
tion of  a  complaint  Uian  a  fellow  officer.  The  so-called  "blue  curtain" 
and  the  tendency  of  officers  to  cover  uj)  the  misconduct  of  fellow  offi- 
cers has  long  been  recogni/.ed  as  a  phenomenon  of  Uie  jwlice  officer 
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subculture  (Wcsllcy,  1970;  New  York  Civil  Liberties  Union,  1990)  and 
a  barrier  to  efieclive  discipline.  Advocates  of  civilian  review  have  as- 
sumed lluil  the  review  of  complaints  by  non-sworn  officers  will  result 
in  more  disciplinary  actions  and  an  improvement  in  on-tlie-streel  police 
behavior  (ACLU,  1966). 


The  Ambi};ui(y  oromcial  Data 

One  of  tlie  major  problems  confronting  any  attempt  to  evaluate  tlic 
police  complaint  process  (whether  internal  or  external)  is  the  ambigu- 
ous nature  of  official  data  on  the  number  of  complaints,  iJie  complaint 
rate  (com|)laints  |x:r  population  or  complaints  i)er  officer),  the  rate  at 
which  complaints  are  sustained,  and  the  ultimate  disciplinary  actions 
taken,  if  any. 

The  number  of  complaints  may  reflect  administrative  procedures 
rather  than  police  |)erformance.  In  the  wake  of  the  Rodney  King  beat- 
ing in  Miuch,  1991,  some  observers  notal  tluu  San  Francisco  had  more 
citi/.en  complaints  than  did  the  much  Uu'ger  Los  Angeles  police  de- 
partment (New  York  Times,  1991).  It  is  entirely  possible  tliat  the  ex- 
istence of  an  strong  civilian  review  procedure  in  San  Francisco  brings 
fortli  more  citi/.en  complaints.  In  fact,  a  study  by  the  ACLU  in  Los 
Angeles  in  1992  found  tlial  the  police  depiutment  was  actively  discour- 
aging cili/en  complainLs  (ACLU-Soutlicrn  California,  1992).  In  New 
York  City,  the  number  of  complainLs  increased  tenfold  between  the 
mid-1960s  and  tlie  mid-1970s.  This  enormous  increase  appears  to  be 
as.sociatal  with  administrative  changes  Uiat  made  tlie  complaint  process 
more  open  and  more  accessible  to  the  public  (Kahn,  1975). 

Two  comnients  on  this  phenomenon  are  in  order.  First,  a  higher 
rate  of  complaints  could  be  viewed  as  an  indicator  of  success:  it  reflects 
Uiat  fact  that  citi/.ens  are  more  confident  that  Uiey  will  receive  a  fair 
hearing  and  therefore  file  tlieir  complaints  (ACLU,  1992;  Crew,  1991). 
The  New  York  Civil  Liberties  Union  (1990:29-33)  atu-ibulcd  the  50 
percent  decline  in  the  number  of  complainLs  filed  witii  llic  CCKB  be- 
tween 1985  and  1989  to  declining  public  confidence  in  the  CCKB  it- 
self. Second,  |)olice  dcparimcnis  lace  the  unpleasant  fact  that  li)e  belter 
they  do  the  worse  they  will  look.  A  more  open  and  resjxjnsive  com- 
plaint system  will  probably  generate  more  complaints. 

The  impact  of  administrative  changes  on  the  number  of  com- 
plaints is  exUcmcly  complex.   In  Detroit  the  creation  of  a  more  inde- 
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pcndcnl  review  procedure  produced  an  imiiiedialc  increase  in  coni- 
plainls,  followed  by  a  reducuon  (Lilllejolin,  1981).  A  similar  pallern 
was  reported  in  Kansas  Cily  (Kansas  Cily.  Office  of  Cilizen  Coin- 
plainls,  1983)  and  New  York  Cily  (Kahn,  1975;  New  York  Civil  Lib- 
erties Union,  1990).  The  initial  increase  in  complaints  could  be  tlie  re- 
sult of  grciiter  public  confidence  in  the  complaint  process.  The  subse- 
quent decline  could  be  tlie  result  of  cither  citi/,en  disillusionment  with 
the  process  or  a  genuine  improvement  in  police  conduct,  witli  the 
civilian  review  procedure  functioning  as  a  genuine  deterrent  to  miscon- 
duct. The  interplay  of  complaint  procedures  and  the  volume  and  rate  of 
complaints  is,  in  short,  highly  complex  and  complicates  any  attempt  at 
evaluation. 

The  official  data  on  tlic  number  and  rate  of  comj)laints  is  problem- 
atic bccau.sc  we  do  not  have  any  baseline  data  on  the  actual  number  of 
incidcnus  of  police  misconduct.    This  issue  is  a  highly  political  ques- 
tion, witli  some  |KOi)lc  arguing  that  misconduct  is  pervasive,  while  olii- 
ers  argue  that  it  is  a  relatively  infrajucnt  event.  The  available  rcsairch 
on  Uiis  question  is  suggestive  at  best.  Albert  Keiss  (1968;  1971)  found 
that  police  officers  used  "undue  force"  relatively  rarely:  in  only  37  of 
3,826  ob.served  police  encounters.    This  represented  a  rate  of  5.9  for 
every  1,000  white  citizens  and  2.8  for  every  1,000  black  cili/.ens.  The 
New  York  City  Civilian  Complaint  Review  Board  (1990:45-51)  re- 
ported cili/.cn  complaints  at  rales  ranging  from  a  high  of  five  per 
10,000  to  a  low  of  one  per  10,000  documented  encounters  between  of- 
ficers and  citi/xns,  depending  on  the  neighborhood.  These  data  suggest 
that  excessive  force  is  a  sUitistically  rare  event.    Keiss  (1971:151), 
however,  pointed  out  liial  instances  of  |wlice  abuse  accunmlalc  over 
lime,  creating  tlie  i)erceplion  of  police  harassment.    Official  u  ita  on 
complaints  has  consistently  indicated  that  racial  minority  males  are 
disproportionately  represented  among  complainanLs  (New  York  City 
Civilian  Complaint  Review  Board,  1990).    Thus,  the  perception  of  a 
pattern  of  police  harassment  is  a  major  factor  in  conflict  between  the 
police  and  racial  minority  communities. 

The  Police  Services  Study  (PSS),  which  included  a  more  repre- 
seniative  sample  of  police  agencies,  used  a  victimization  survey  and 
found  dial  13.6  percent  of  all  respondenUs  fell  UuU  Uiey  had  been  the 
victim  of  police  mistreatment  in  tlie  i}revious  year  (Whilaker,  1982).  In 
ccruiin  rcsiiccts  this  might  appciir  to  reflect  a  very  high  rale  of  police 
misconduct.  A  study  of  91 1  calls  in  Minneapolis,  for  example,  found 
that  only  40  percent  of  the  addresses  in  the  cily  had  any  contact  wiUi 
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Ihc  police  (Siicrmaii,  1987).  Assuining  for  Uic  moincnl  llial  13  pcrccnl 
of  ihc  |X}pulalion  cx|x^ricnccd  some  niislrcaUnciU,  Uien  a  dislurbingiy 
high  |)crcciiUige  of  Uiose  wiUi  any  conlacl  al  all  would  be  Ihe  viclini  of 
inisconducl.  These  observalioiis  are  enlircly  s|)eculalive;  il  is  danger- 
ous 10  iiKike  esliinales  by  combining  ihe  results  of  iwo  unrelated  sur- 
veys. Nonelheless,  these  observalioiis  are  designal  to  highlight  the  ab- 
sence of  any  systematic  viclimi/.alion  data  regarding  police  miscon- 
duct. 

Only  30  percent  of  die  PSS  res|X)ndents  who  claimed  to  have  been 
mislrcaled  by  lite  |H)lice  Tiled  a  formal  complaint  about  the  incident 
(Whitakcr,  1982).  This  figure  bears  a  slriking  similarity  to  Uie  37  per- 
cent rate  of  rc|)orling  crimes  to  the  police.  Moreover,  Uie  reasons  given 
for  not  filing  complaints  are  very  similar  to  die  reasons  for  not  report- 
ing crimes  (e.g.,  "wouldn't  do  any  good,"  which  was  given  by  43  per- 
cent of  the  rcspondenus)  (Whilakcr,  1982;  U.S.  Dcparlmenl  of  Justice, 
1991).  ExU-a|X)laling  Uicse  estimates  to  New  York  Cily  (1990),  one 
might  estimate  Uiat  even  in  Uie  high  complaint  rale  precincts  tJiere  is 
some  misconduct  in  15  out  of  every  10,000  encounter.s.  It  is  reasonable 
to  conclude  that  official  complaints  receival  by  police  departments 
represent  about  one-tliird  of  all  incidenus  of  alleged  |x)lice  misconduct. 
An  important  rcvsearch  question  involves  whether  Uie  complain- 
inij/rcporUng  rale  is  higher  in  some  cities  than  oUiers  and  wheUier  Uie 
differences  arc  associated  with  differences  in  the  complaint  process. 

Bven  Uie  raw  number  of  citizen  complaints  is  problemaUc.  It  is  a 
iruisni  Uiat  official  police  data  on  crime  often  reilecl  administrative 
pracUces  raUier  Uiaii  the  actual  behavior  il  purporLs  lo  measure.  An  un- 
known number  of  crimes  rc|)orled  by  ciU/xjns  are  unfounded  by  police. 
The  recording  of  arresLs  also  varies  widely  by  department  (Sherman  & 
Click,  1984).  WiUi  resjKxl  lo  ciu/.en  complaints,  a  number  of  prob- 
lems iu-ise.  First,  Uiere  is  evidence  Uuit  some  departments  actively  dis- 
courage the  filing  of  complaints  (ACLU-SouUiern  California,  1992; 
Kahn,  1975).  Second,  commonly  used  lerms  are  nol  standard  across 
deparunents.  Tlie  San  Francisco  Office  of  Citizen  Complaints  (1991) 
disUnguislics  belwccii  "complaints"  and  "allegaUons."  One  complaint 
may  involve  several  different  allegations  againsl  one  or  more  officers. 
In  1990,  U»e  New  York  Cily  Civilian  Complainl  Review  Board 
(1990:9)  received  3,377  complaints  involving  5,554  separate  allega- 
Uons. Clearly,  Uicn,  comparisons  in  Uie  absence  of  standardized  dcfi- 
nilions  are  problematic.  Imagine  an  event  in  which  three  officers  ver- 
bally and  physically  abuse  one  cili/xn.   One  dcparlmenl  might  record 
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lliis  iis  "one"  incidcnl  or  complainl,  while  aiioUicr  miglu  record  il  as 
"six"  complainls. 

Police  deparlinenls  report  very  differenl  rales  al  which  citizen 
complaints  are  sustained.  A  citizen  complaint  may  result  in  one  of 
several  outcomes.  It  is  "subsliuiliatetl"  or  "sustained"  ir  the  department 
agrees  witli  all  or  some  of  the  citizen's  complaint.  The  officer  is 
"exonerated"  if  tlie  department  agrees  with  tlie  officer's  version  of  the 
incident.  The  complaint  is  "not  sustained"  or  "unfounded"  if  the  inves- 
tigation is  unable  to  resolve  llie  matter  in  the  favor  of  cillicr.  Finally, 
many  complaints  are  "dismissed"  or  "dropped,"  frequcndy  because  tlie 
com|)laining  party  fails  to  jiursuc  the  complaint  or  cooperate  further 
widi  the  investigation  (New  York,  CCRB,  1990;  San  Diego.  1990). 

The  fact  that  a  department  susliiins  a  relatively  higher  rate  of 
complaints  may  be  a  result  of  tlie  fact  lliat  it  receives  relatively  few 
complainls.  The  smaller  number  of  complaints  would  presumably  in- 
clude a  relatively  higher  proportion  of  more  serious  inslances  of  mis- 
conduct tliat  are  presuni|)tively  more  likely  to  be  sustained.  By  the 
same  token,  a  relatively  low  rale  of  sustaining  complainLs  in  a  depart- 
ment may  be  a  product  of  receiving  a  high  volume  of  complaints, 
which  presumably  includes  a  relatively  lower  percentage  of  more  seri- 
ous instances  of  misconduct.^ 

Any  attempt  to  evaluate  the  effectiveness  of  a  comi)laint  review 
process  needs  to  be  incident-specific  and  seriousness-specific.  Aggre- 
gate data  on  complainls  and  dispositions  fail  to  lake  into  account  rele- 
vant distinctions  between  incidents.  Common  sense  suggests  llial  the 
unjustified  use  of  physical  force  is  far  more  serious  than  mere  discour- 
tesy. The  use  of  racial  or  ethnic  slurs  is  more  serious  than  a  neutral  ex- 
pression of  discourtesy.  A  number  of  existing  civilian  review  proce- 
dures, however,  do  divide  complainls  into  two  categories,  according  to 
seriousness  (San  Diego,  1990;  Kansas  City,  1983). 

An  important  but  hidden  aspect  of  the  complaint  disposition  pro- 
cess involves  tlie  lack  of  subsequent  coo|)eration  by  the  complaining 
piirty.  In  New  York  City,  35.4  percent  of  the  complainls  (1,197  out  of 
3,377)  were  dropped  because  the  complainl  was  formally  wiUidrawn  or 
the  complainant  was  unavailable  or  uncooperative  (New  York  City, 
1990:16).  Critics  of  Uie  CCRB  characterized  these  data  as  "alarming" 
(New  York  Civil  Liberties  Union,  1990:28).  The  high  rate  of  non-co- 
operation  is  not  entirely  suri)rising.  Failure  of  tlie  victim  to  coojierate 
is  one  of  tlie  major  reasons  why  criminal  cases  arc  dismissed.  With  re- 
spect to  complainls  about  the  police,  however,  the  reasons  for  witli- 
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drawal  or  non-c(X)|)cruliun  may  rcdccl  Uic  behavior  of  Uic  invcsliga- 
lors.  Coinplaiiil  proccsNiiig  ofricials  may  discourage  cilizeiis  llirough 
indiricrcncc,  rudeness,  or  failure  lo  acl  on  complainis  in  a  limely  fash- 
ion. A  telephone  survey  conducted  by  Uie  SouUiern  California  ACLU 
(1992)  found  llial  Los  Angeles  Police  Deparlmenl  officials  aclivcly 
subvened  Uic  complainl  process,  raiely  providing  the  caller  willi  Uic 
deparuneiil's  official  loll-free  leleiihone  number  for  complainis.  Even 
when  cases  are  invesligaled,  invesligalors  from  Uie  police  deparunail's 
inlernal  affairs  unil  or  Uie  civilian  complainl  agency  make  only  a  half- 
licarlcd  allempl  lo  locale  Ihc  complaining  parly  or  irolenlial  wilnesses. 

In  any  eveni,  an  officially  rccordeil  dis|H)silion  of  "complainanl 
unavailable"  cannol  be  laken  al  face  value.  Advocates  of  civilian  re- 
view argue  ihal  non-sworn  invesligalors  are  likely  lo  be  more  aggres- 
sive in  following  up  on  complainis  and  less  hostile  lo  complainanls. 
While  Uiere  are  abundant  a  priori  reasons  for  assuming  this  lo  be  true 
(particularly  Uic  literature  on  Uic  "blue  curUiin,"  IWestlcy,  19701), 
Uiere  is  al  present  no  empirical  evidence  lo  sup|X}rt  it. 

This  discussion  highlights  Uie  |)oinl  Uial  Uie  key  element  in  Uie  cf- 
fccuveness  of  any  complainl  review  system,  whcUicr  intenial  or  exter- 
nal, is  Uie  vigor  of  Uic  investigative  process.  Presumably,  Uiis  could  be 
measured  in  terms  of  Uic  number  of  wiuicsses  contacted,  Uie  timeliness 
of  Uic  invesUgation,  or  oUicr  |X)ssil)lc  factors.  At  present,  however, 
such  data  is  not  readily  available.  The  formal  adminislraUve  structure 
of  any  procedure  (internal  vs.  external,  inde|)endcnt  vs.  not  indei)en- 
dciil,  etc.)  does  not  necessarily  dclcrminc  Uic  vigor  or  Uic  quality  of  in- 
vcsUgations. 

A  study  of  Uic  bias  crimes  unil  of  Uic  New  York  City  Police  De- 
paitmenl,  however,  docs  suggest  that  Uicre  is  some  relationship  be- 
tween the  level  of  organisational  commiuiicnl,  Uie  vigor  of  investiga- 
tions, and  case  outcomes  (Gaiofalo,  1991).  The  existence  of  a  bias 
crimes  unil  reflected  an  organisational  commitment  to  invesUgating 
hate-moUvatal  crimes.  Over  90  |x:rccnl  of  Uie  incidents  investigated 
by  Uie  unit  resulted  in  Uiree  or  more  follow-up  invesUgative  reports. 
Meanwhile,  76  |)ercenl  of  a  comparable  sample  of  non-bias  crimes  pro- 
duced no  investigative  reports;  only  seven  percent  received  Uircc  or 
more,  llie  arrest  rate  for  bias  crimes  was  two  and  one-half  U)  Uircc 
times  Uial  of  Uic  non-bias  crimes  .siunplc.  In  short,  a  greater  formal  or- 
gani/aUonal  commitment  produced  more  actual  work  Uial  resulted  in  a 
measurable  differaice  in  outcomes. 
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Public  Opinion  About  Uic  Police 

Because  one  of  ihc  purposes  of  civilian  review  is  lo  enhance  pub- 
lic confidence  in  llic  police,  surveys  of  public  opinion  offer  a  polcnlial 
cvalualion  icchniquc.  The  simplest  approach  would  be  to  compare  citi- 
zens' attitudes  toward  Uicir  local  police  dcpartmcnl  in  cities  wilh  differ- 
ent complaint  procedures  (e.g.,  cities  witli  civilian  review  vs.  tliosc 
williout).  Previous  surveys  of  public  opinion  indicatal  some  city-by- 
city  variations  in  cili/xn  evaluations  of  local  iwlice  depaitments  (U.S. 
Dcparunenl  of  Justice,  1977).  Significantly,  white  and  black  altitudes 
lend  10  move  in  the  same  direction,  suggesting  that  persons  of  different 
races  evaluate  their  local  police  department  on  tlie  basis  of  roughly  llie 
same  criteria.  It  would  be  possible  lo  correlate  such  differences  with 
com|)lainl  procedures.  In  some  insl;uices,  it  might  be  possible  to  iden- 
tify changes  in  public  opinion  about  a  local  police  department  that  is 
associated  willi  the  creation  of,  or  the  revision  of,  a  civilian  review  pro- 
cedure. 

Police  complaint  procedures  could  also  be  evaluated  through  sur- 
veys of  i)ublic  knowledge  about  the  complaint  process  (e.g.,  the  exis- 
tence of  a  complaint  procedure;  where  complaints  could  be  filed).  One 
could  reasonably  hypothesize  that  a  relatively  higher  level  of  public 
awareness  reflects  a  more  effective  job  of  facilitating  complaints  on  the 
part  of  the  police  department.  A  low  level  of  citizen  knowledge  about 
the  complaint  procedure  might  suggest  that  tlie  police  depiu^tment  is 
actively  discouraging  die  filing  of  complaints. 

Another  possible  measure  of  effectiveness  would  be  tlie  satisfac- 
tion of  citizens  who  have  filed  complainLs.  Douglas  Perez  (1978; 
1992)  adopted  diis  approach,  surveying  citizens  who  had  filed  formal 
complaints,  comparing  the  responses  in  cities  wiUi  civilian  review  and 
cities  williout  it.*"  His  data  indicated  a  higher  level  of  satisfaction  in 
the  complaint  process  in  Uiose  cities  with  civilian  input,  including  citi- 
zens whose  complaints  were  not  susUiined.  Un  for  innately,  the  ex- 
tremely small  number  of  cases  in  his  study  raises  serious  questions 
about  Uic  reliability  of  his  findings.  He  had  only  ten  resiwndents  in 
Berkeley,  California,  19  in  Kansas  City,  and  22  in  San  Jose  (Kerstettcr, 
1985: 168-169).  The  technique,  however,  api)cais  to  be  a  viable  one. 

The  Vera  InsUtute  (1989b)  surveyed  a  sample  of  371  citizens  who 
had  filed  complaints  wilh  the  New  York  City  CCRB.  SignificanUy,  it 
found  a  much  lower  rate  of  satisfaction  among  those  whose  complaints 
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were  fully  invcsligalcd  (16%),  compared  willi  Uiose  who  wilJidrew 
iheir  coniplainls  (62%),  and  Uiose  who  accepted  concilialion  (59%). 
Vera  concluded  ihal  "ihe  invesligalive  process  itself  has  a  significant 
negative  influence"  on  citizen  satisfaction.  Dissatisfaction  was  associ- 
ated with  the  length  of  time  llie  complaint  process  took,  the  lack  of 
contact  with  and  information  about  llic  subject  officer,  and  llic  final 
outcome.  Not  surprisingly,  lliosc  whose  complaints  were  substantiated 
were  more  satisfied  tlian  other  complainants. 

One  of  tlie  important  findings  of  tlie  Vera  study  involved  the  con- 
cilialion option.  Under  the  CCKU  procedures,  the  complainant  may  be 
ollercd  conciliation  if  the  evidence  is  weak,  the  alleged  misconduct  not 
serious,  and  the  subject  officer  does  not  have  a  long  record  of  prior 
complaints  (Vera,  iy8yb:3).  Vera  found  tliat  a  minority  of  com- 
plainants (20%)  desired  severe  punishment  for  llie  officer(s).  Most 
(61%)  had  "moderate"  objectives:  an  apology  lor  themselves  and/or  a 
reprimand  of  the  olficer(s).  The  desire  for  a  direct  encounter  witli  tlie 
subject  olficer(s)  was  "|Xirvasive"  and  "significantly  iissociated  with 
complainant  satisfaction"  (Vera,  1989b:  11). 

The  Vera  study  suggests  a  refinement  of  the  objectives  of  civilian 
review.  Many  civilian  review  advocates  conceptualize  it  in  terms  of  a 
criminal  trial,  witli  a  formal  public  hearing,  presentation  of  evidence 
and  cross-examination,  and  a  formal  adjudication.  The  Vera  study 
suggests  that  evaluating  llie  effectiveness  of  civilian  review  needs  to  be 
approached  from  llie  standpoint  of  a  variety  of  possible  procedures  and 
outcomes,  witli  each  tailored  to  the  seriousness  of  the  alleged  offense 
and  tlie  expressed  desires  of  tlie  complainant. 

The  literature  on  civilian  review  has  to  date  neglected  a  large  body 
of  literature  by  social  psychologists  on  the  question  of  procedural  jus- 
tice. Lind  and  Tyler  (19X8)  conclude  that  people  who  seek  justice 
through  some  formal  mechanism  (e.g.,  the  courts)  are  at  least  as  con- 
cerned with  tlie  procedure  itself  as  with  tlie  outcome.  The  result  is  not 
necessarily  as  imporuint  as  the  process  of  interaction — of  getting  a 
hearing  and  having  a  sense  of  being  heard.  This  is  consistent  wilii  the 
findings  of  the  Vera  (1989b)  study  of  com|)lainanLs  in  New  York  City. 
Future  research  on  the  effectiveness  of  civilian  review  needs  to  take 
into  account  the  insighls  emerging  from  liie  work  on  procedural  justice. 
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Review  Hoard  Dctcnninalions  vs.  Tolicc  Dclcriiiiiialioiis 

Another  polcnlial  measure  of  cffccliveness  would  be  Uie  exlenl  lo 
which  Uie  dclerininalions  made  by  civilians  in  a  complaint  process  dif- 
fer from  llie  detenu inalions  made  by  llic  police  deparuiienl.   This  ap- 
proach would  be  particularly  relevant  in  Class  11  systems  (Walker  & 
Bumphus,  1991)  where  a  board  or  civilian  agency  director  reviews  in- 
vestigative reports  completed  by  die  police  internal  affairs  unit.   Sev- 
eral of  iJie  current  civilian  review  procedures  publish  data  Uiat  provide 
some  suggestive,  although  not  definitive,  leads  on  this  matter.  In  1990, 
the  San  Diego  Citi/xns'  Review  Board  disagreed  with  internal  affairs 
findings  in  only  \iz\cn  of  297  Catcgoiy  1  incidents  (the  most  serious 
allegations  of  misconduct).    This  represented  2.3  percent  of  all  Cate- 
gory I  cases.  The  Review  Board  disagreed  with  internal  affairs  in  only 
three  of  538  Category  11  allegations  (or  2.1%  of  all  cases)  (San  Diego, 
1990).    In  New  York  City,  the  |)attern  of  disagreement  was  liu-  more 
complex.  The  CCRB  disagreed  witli  98  recommendations  of  its  inves- 
tigative staff  (composed  of  both  swoni  officers  and  non-sworn  investi- 
gators). This  represented  8.4  percent  of  Uie  1,153  completed  investiga- 
tions in  1990.   It  disagreal  willi  ten  findings  of  "substantiated,"  reduc- 
ing them  to  some  lesser  category  for  which  no  discipline  would  be  rec- 
ommended (New  York  CCRB,  1990:17).  The  ten  originally  substanti- 
ated cases  were  from  a  total  of  between  150  and  200  substantiated 
cases.   The  reporting  of  the  data  in  the  CCRB's  Annual  Report  is  not 
clear  on  this  point.    The  CCRB  also  disagreed  wiUi  65  findings  of 
"unsubstantiated,"  raising  28  (or  43%)  to  a  finding  of  "substantiated." 
Only  one  otlier  finding  was  raised  lo  a  finding  of  "substajitialed."  Thus, 
the  CCRB  raised  die  finding  to  a  level  at  which  formal  discipline 
would  occur  in  29  of  98  disagrecmenLs  (or  30%).   In  sum,  the  CCRB 
(which  in  1990  did  not  include  a  majority  of  persons  not  employed  by 
the  police  department)  was  more  likely  to  recommend  discipline  tlian 
the  investigative  staff  only  rarely  (sligluly  less  tiian  Uiree  percent  of  all 
completed  investigations). 

Several  commentators  have  noted  Uiat  civilian  review  procedures 
sustain  citi/.en  complaints  at  very  low  rates,  rates  Uiat  are  not  signifi- 
cantly higher  than  those  reported  by  internal  affairs  uniLs.  The  New 
York  City  CCRB  substantiated  only  3.8  percent  of  all  complaints  filed 
in  1988  and  2.8  percent  in  1989.  This  appciirs  to  be  an  international 
phenomenon.  Maguire  (1991:187)  found  that  die  new  Police  Com- 
plaints AuUiority  (PCA)  substantiated  only  8.2  |)crcent  of  all  fully  in- 
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vcsligalal  cuinplaiiiLs,  a  rale  llial  was  "similar"  to  ihc  previous  ami  less 
indepencJeiU  procedure. 

Ill  some  silualions  il  may  be  possible  lo  compare  llie  record  of  Uie 
civilian  complaint  procedure  with  Uie  police  iiUcmal  affairs  unit    In 
some  cities  tliere  is  concurrent  or  overlapping  jurisdiction  over  certain 
kinds  of  complaints.    Hudson  (1972)  compared  llie  activities  of  the 
Philadelphia  Police  Advisory  Board  (PAB)  with  llic  police  internal  af- 
fairs unit  for  several  years  in  the  19()()s.   lie  found  Uiat  tlie  internal  af- 
fairs unit  was  more  likely  to  reconunend  discipline.  Yet,  Uiis  was  a  re- 
sult of  the  fact  that  tlie  two  procedures  were  handling  very  different 
kinds  of  mi.sconduct.     Internal  affairs  generally  handled  corruption 
charges  and  violatit)ns  of  dcpartmcnlal  policy.     Such  incidents  are 
likely  to  involve  less  ambiguity  about  the  facLs  of  tlie  case  than  are  citi- 
zen com|)lainLs  about  excessive  physical  force  or  offensive  language  as 
lo  the  facts — incidents  that  are  often  "swairing  matches"  that  cannot  be 
rcsolval  Uuough  physical  evidence  or  objective  witnesses. 

Several  comments  about  llicse  data  iu^e  in  order.  First,  they  sug- 
gest that  citizens  do  not  substantially  disagree  wilh  tlie  judgment  of 
police  complaint  investigators.  This  suggests  tlial  police  officer  fears 
that  a  civilian  review  process  will  be  a  "kangaroo  court"  iu-e  unfounded. 
At  Uie  siinic  time  it  also  suggests  that  civil  rights  leaders  are  likely  to  be 
di.sappointal  that  a  civilian  review  procedure  does  not  produce  more 
findings  of  police  misconduct  Second,  tlie  low  rate  of  disagreement 
may  be  a  result  of  the  fact  tliat  Uic  fact-finding  is  done  by  sworn  offi- 
cers. This  would  be  a  Class  II  system  according  to  Walker  and  Bum- 
phus  (1991).  The  Citi/.ens'  Review  Board  has  available  to  it  only  llie 
information  generated  by  llie  internal  affairs  investigation.  The  Review 
Board  does  have  the  power  lo  rcc|uest  furilicr  investigation  (San  Diego, 
1990),  but  die  possibilities  for  covering  up  misconduct  obviously  re- 
mains. 

[Mnally,  it  should  not  be  forgotten  dial  in  all  but  a  handful  of  cities, 
the  ultimate  di.sciplinary  power  remains  wiUi  the  police  chief  executive 
(Pcllcrson,  1991:287-289).  Civilian  review  procedures  have  llie  power 
to  recommend  disciplinary  action.  The  effectiveness  of  a  civiliiui  re- 
view procedure,  ihercfore,  depends  upon  die  extent  lo  which  such  rec- 
ommendations are  acccplcti  and  aclcd  upon.  The  most  "independent" 
review  procedure  imaginable  wouUI  be  rendered  irrelevant  if  most  rec- 
ommendations were  rejected.  Tlie  data  from  die  San  P'rancisco  Office 
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of  CiUzcn  Complainls  (1991)  is  not  encouraging  on  this  poinl.  Ac- 
cording 10  llic  OCCs  1991  slalisLical  report,  ihc  police  chief  did  not 
impose  any  discipline  in  about  one-tliird  of  Uie  cases  sustained  by  llie 
OCC. 

These  data  suggest  a  number  of  issues  related  to  tlie  effectiveness 
of  civilian  review.  What  is  the  rate  at  which  recommendations  are  ac- 
cepted by  the  chief  executive?  Assuming  a  relatively  high  rale  of 
nonacceplancc,  what  factors  explain  that  pattern?  Are  their  problems 
associated  willi  the  quality  of  the  investigations  and  recommendations 
of  llie  civihan  review  agency?  Is  there  a  highly  antagonistic  relation- 
ship between  tlie  civilian  review  agency  and  the  chief  executive?  If  so, 
is  this  antagonism  tlie  product  of  institutional  conflict,  particular  per- 
sonalities, or  some  otiicr  factors? 


Civilian  Review  as  a  Policy-Making  Agency 

Some  advocates  of  civilian  review  argue  tliat  the  procedure  can 
serve  as  a  monitor  or  maker  of  police  dcparunent  policy.  Maguire 
(1991:186,  192-193)  defines  tliis  as  the  "feedback"  function  of  civilian 
review.  Only  a  few  of  the  existing  civilian  review  procedures  in  the 
United  Slates  have  this  function  as  pari  of  Uicir  official  role.  Most  arc 
limited  to  tlic  review  of  individual  citizen  complaints  on  a  case-by-casc 
basis.  The  Philadelphia  Police  Advisory  Board  (PAU),  however,  had 
the  authority  to  make  recommendations  about  general  police  policy 
(Coxe,  1965).  The  current  civilian  review  procedures  in  Tucson,  Ari- 
zona and  Berkeley,  California  have  simihir  aulliority  (Walker  &  Bum- 
phus,  1991).  Possibly  even  more  imporliuit,  the  Tucson  Citizens'  Po- 
lice Advisory  Committee  has  the  authority  to  underuike  investigations 
on  its  own  initiative,  williout  having  to  wait  for  a  citizen  to  file  a  com- 
plaint. 

Advoailes  of  lliis  particular  role  argue  tliat  it  can  serve  an  effec- 
tive preventive  role,  making  corrections  in  general  police  operations  in 
a  way  that  might  reduce  Uie  number  of  complainls  in  die  future 
(ACLU,  1992).  An  evaluation  of  lliis  dimension  of  effectiveness  could 
identify  specific  policy  recommendations,  determine  wheUier  they  were 
implemented,  and  whether  there  was  any  reduction  in  complainls  that 
might  be  atu-ibutal  lo  the  change. 
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Civilian  Kcvicw  as  a  Data  Source 

A  rccciil  manual  on  ligiuing  police  niisconducl  argues  Uial  a 
civilian  review  procedure  could  serve  as  an  iniporlani  source  of  dala  on 
police  practices  (ACLU,  1992).  This  addresses  Uie  Iradilional  problem 
of  llie  closed  police  bureaucracy  and  Ihe  difficully  in  obtaining  even  Uie 
mosl  rudimentary  information  about  police  practices,  citi/.en  com- 
plaints, and  tlie  dis|X)sition  of  complaints.  Altliough  researchers  have 
had  considerable  success  in  recent  years  gaining  access  to  police  files 
on  the  use  of  deadly  force  (Fyfe,  1979;  Geller  &  Karales,  1981),  police 
deparlJiicnts  have  not  been  simiiaily  forthcoming  witli  res|x:ct  to  llie 
use  of  physical  force  or  other  forms  of  misconduct.  According  to  the 
pro|K)scd  stiatcgy  (ACLU,  1992),  llic  effectiveness  of  a  civilian  review 
procedure  would  be  indirect.  Instead  of  recommending  discipline  in 
piu  ticular  cases,  it  would  provide  data  that  elected  officials,  community 
activists,  and  the  news  media  could  use  to  bring  pressure  on  iJie  |)olice 
department  to  make  needed  changes.  The  strategy  assumes  that  a 
civilian  review  agency  would  be  less  defensive  about  the  implications 
of  certain  dala  and  would  be  legally  empowered  to  obtain  and  publish 
it. 

Some  already  available  datii  suggest  how  data  generatal  by  a 
civilian  review  agency  could  be  used  as  a  part  of  a  strategy  for  im- 
proving police  performance.  One  of  the  most  important  results  of  tlie 
Roilney  King  incident  was  a  dramatic  increase  in  public  concern  about 
police  misconduct,  as  represented  by  official  investigating  commis- 
sions and  investigative  reporting  by  journalists. 

Perhaps  the  single  most  important  finding  has  been  die  fact  Uiat  a 
small  number  of  officers  generate  a  disproportionate  percentage  of  all 
complaints.  This  phenomenon  had  previously  been  documented  by  die 
U.S.  Civil  RighLs  Conni)ission  (1981).  The  Commission  recommended 
diat  deparunents  establish  "early  warning  systems"  to  identify  officers 
involved  in  an  excessive  number  of  citizen  complaints  and  to  lake  ap- 
propriate action  to  remedy  die  problem.  The  phenomenon  of  die  "high 
complaint  rate"  officers  (referred  to  colloquially  as  the  "bad  boys")  has 
also  been  found  in  die  Los  Angeles  police  department  (Independent 
Commission,  1991),  die  Los  Angeles  County  Sheriffs  DcparUuent 
(Kolts,  1992),  Boston  (1992),  and  Kansas  City  (New  York  Times, 
1991). 

A  civilian  review  agency  could  generate  such  dala  on  a  routine  ba- 
sis, alerting  boUi  responsible  police  administrators  and  members  of  the 
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public  lo  ihc  cxislcncc  of  problciii-pronc  officers.  There  are  ccrlaiii 
problems  willi  such  a  strategy  lliat  would  have  to  be  overcome.  Police 
unions  would  oppose  the  identification  of  "problem"  officers  by  name. 
They  would  have  a  valid  claim  that  using  unsubstantiated  complainLs 
for  such  identification  would  represent  a  form  of  punishment  without 
adequate  due  process.  Tliis  problem  might  be  overcome  if  officers 
were  identified  by  a  code  number  (e.g.,  Officer  //I,  etc.).  Tliis  would 
protect  lljc  |)rivacy  and  due  process  rights  of  the  individual  officer,^ 
while  at  the  same  time  alerting  responsible  officials  and  the  public  to 
the  existence  of  certain  problem  officers.  It  would  be  useful  to  know, 
for  example,  wheUicr  tliere  were  many  such  officers  or  only  a  handful; 
whether  Uic  number  of  problem  officers  had  declined  over  previous 
years;  whether  tlie  number  of  complaints  involving  the  seemingly  worst 
officers  was  declining  over  previous  years. 

Data  published  by  existing  civilian  review  agencies  already  pro- 
vide valuable  data  on  |)attems  of  police  misconduct.  Ilie  New  York 
City  Civilian  Complaint  Review  Board  (1990)  confirms  the  fact  tliat 
racial  minority  cili/xns  and  low-income  neighborhoods  are  dispropor- 
tionately represented  among  citi/xn  complainis.  As  expected,  younger 
officers  are  involved  in  more  complaints  than  senior  officers.  Younger 
officers  are  more  often  assigned  lo  jiatrol  duty  in  high-crime  areas  and 
on  ll)c  evening  shift,  assignments  that  are  presumptively  more  likely  to 
generate  conHicl-filled  encounters  between  the  police  and  citi/.ens 
(Fyfe,  1981). 

With  respect  lo  officer  race,  liowcver,  the  New  York  City  data  in- 
dicated tJjal  officers  were  represented  as  llie  subject  of  complaints  at 
rales  equal  lo  their  presence  in  die  department.  This  is  consistent  widi 
Rciss'  (1968;  1971)  earlier  finding  llial  excessive  use  of  force  did  not 
follow  a  clear  pallern  of  racial  discrimination— although  Uiey  may  ac- 
cumulate over  lime  among  low-income  and  racial  minority  males.  The 
data  also  indicate  that,  with  perhaps  one  exception,  officers  were  no 
more  likely  lo  use  force  against  citizens  of  one  race  compared  with  an- 
ollier.    Tlie  exception  was  that  Hispanic  officers  were  involved  in  a 
higher  rale  of  complainLs  from  Hisjianic  cili/xns.    Female  officers, 
meanwhile,  were  the  subject  of  complaints  at  only  half  the  rale  of  their 
presence  in  tlie  department.  This  finding  is  sui)poited  by  the  fact  that 
in  oilier  deparunents  female  officers  have  not  been  identified  as  among 
those  officers  who  are  tlie  subject  of  a  high  rale  of  complaiiils 
(Independent  Commission).  Subsaiuenl  research  could  be  directed  to 
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invcsligaling  whether  llic  low  rale  of  complainLs  agaiiisl  female  officers 
rcflccLs  gender-rclalcd  differences  in  on-Uie-slreel  behavior  or  some 
other  causal  factor. 


CONCLUSIONS 

For  several  decades,  controversy  over  tl>c  concept  of  civilian  re- 
view of  die  police  has  primiirily  involved  die  question  of  whether  such 
a  pr(x:edure  should  be  established  in  a  particular  community.  To  a 
great  extent,  Uiat  i|uestion  has  been  setUed.  Over  two-diirds  of  die  50 
kirgest  cities  in  the  United  Slates  have  created  some  form  of  civilian 
review.  These  actions  represent  a  legislative  finding  thai  Uie  concept  is 
an  appropriate  response  to  the  problem  of  police  misconduct. 

The  recent  spraid  of  civilian  review  introduces  a  new  era  in  ihe 
history  of  diis  subject  and  raises  a  new  set  of  i|ueslions.  The  im|)orliinl 
issues  involve  questions  of  effectiveness.  What  works?  What  kinds  of 
systems  are  more  effective  dian  oUiersV  What  kinds  of  procedures  and 
resources  are  associated  with  success?  I  low  should  success  be  mea- 
sured? What  kind  of  data  is  necessary  for  meaningful  evaluations? 
This  article  has  attempted  to  identify  some  of  die  problems  facing  any 
attempt  lo  undertake  a  meaningful  evaluation  of  die  effectiveness  of 
civilian  review. 


NOTES 

A  valuable  but  nuii-syslcnialic  collection  of  information  on  civilian  re- 
view procedures  in  found  in  International  Association  of  Civilian  Over- 
sight of  Law  Enforccinenl  (lACOLli),  Conipendiuni  of  Civilian  Oversight 
Agencies  (Evjuiston,  IL,  revised  periodically).  The  Compendium  is  j)ar- 
licularly  valuable  for  information  on  civilian  review  procedures  outside 
the  United  States.  The  data  is  summari/xd  in  Pelterson  (1991). 

The  four  new  cities  arc  Virginia  Beach,  VA;  Seattle,  WA;  Denver,  CO, 
and  San  Jose,  CA.  In  1992  the  mayor  of  Boston  also  created  a  limited 
civilian  review  procedure  by  executive  order.  Author's  notes  and  conver- 
sations. 

Because  of  the  number  of  changes  over  die  cour.se  of  nearly  40  years 
(Kalin,  1975),  tJie  New  York  City  CCRB  presents  ;ui  almost  impossible 
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.silualion  with  rcs|iccl  lo  crfcclivc  slarliiiK  dale.  Tlic  auUiors  of  U»c  survey 
dclcrinincd  llial  llic  changes  made  in  1987  coiislilulcd  an  hn|x>rtanl  turn- 
ing {xiinl  in  (lie  liisloiy  of  llic  agency. 

4.  Kcrslcllcr's  calcgorics  arc:  civilian  review,  civilian  inpul,  and  civilian 
monitor. 

5.  On  Uiis  iwinU  Uiere  is  some  ambiguity  regarding  tlie  powers  of  the  Mil- 
waukee Police  and  Fire  Conuuission.  die  Baltimore  Contplainl  Evaluation 
Board  and  llic  Chicago  Police  Board. 

6.  There  is  considerable  literature  on  the  early  history  of  civilian  review  in 
Philadelphia  (Tcrrill.  1988)  and  New  York  City  (Kalm.  1975). 

7.  TIjcsc  data  are  consistent  wiili  the  findings  of  West's  (1988)  national  sur- 
vey conducted  in  1987. 

8.  Tliis  evidence  consists  largely  of  llie  autlior's  lelei)lione  conversations 
witlt  journalists  aiul  community  activists. 

9.  Tlie  assumption  here  is  that  more  serious  incidents,  such  as  physical 
force,  are  more  likely  to  be  taken  seriously  by  botli  complainant  and  in- 
vestigators and  more  likely  to  involve  physical  evidence,  such  as  injury 
requiring  medical  attuition.  that  can  help  to  verify  llic  allegation.  Less  se- 
rious incidents,  such  as  verbal  abuse,  are  particularly  difficult  to  verify. 

10.    The  Pcrc/,  data  is  more  readily  available  in  Kcrstettcr  (1985:162-163, 
168-169). 
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Appendix  15.— Letter  Dated  August  31,  1993,  From  Hon.  Ann  W. 
Richards,  Governor,  State  of  Texas 


ANN  W  RICHARDS 
GOVERNOR 


StateofTexas  t'  ^ 

Office  of  the  Governor 
Austin,  Texas  78711 

August  31,  1993  ^^Cf/I/C/ 

OCT  4     r^' 


The  Honorable  Jack  Brooks 
U.S.  House  of  Representatives 
2449  Rayburn  Building 
Washington,  D.C.   20515 

Dear  Representative  Brooks: 


'"'""'' co,„r,, 


The  Governor's  Advisory  Committee  on  Immigration  and  Refugee 
Affairs  has  recently  informed  me  of  several  initiatives  regarding 
Immigration  reform,  one  of  which  is  the  creation  of  a  commission 
that  will  have  oversight  of  the  enforcement  of  federal 
immigration  laws.   This  commission  will  provide  community 
outreach  in  order  to  build  stronger  positive  relations  between 
the  Immigration  Naturalization  Service  (INS)  and  the  local 
community,  and  investigate  complaints  of  abuse  in  the  enforcement 
of  immigration  law. 

As  you  know,  legislation  to  create  the  Immigration  Enforcement 
Review  Commission  has  been  Introduced.   In  proposing  to  locate 
this  federal  commission  in  El  Paso,  the  authors  of  the 
legislation  have  given  Texas  the  opportunity  to  be  at  the 
forefront  of  evolving  immigration  Issues  and  the  opportunity  to 
be  home  to  a  federal  commission  which  will  have  a  positive  Impact 
on  our  state. 

He  are  all  aware  of  the  dlvlsiveness  surrounding  immigration 
issues.   Therefore,  efforts  to  address  these  issues  in  a  positive 
manner  are  Important.   This  legislation  does  that,  and  I  support 
the  creation  of  the  Immigration  Enforcement  Review  Commission. 


Sincerely, 


ANN  W.  RICHARDS 
Governor 
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